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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
SOPHIA H. COHEN, 
Appellant 
Vv. 


No. 22858 


HELEN MILLER, Executrix of the 
Estate of Olivia Himmelfarb, et al 


Appellee 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUE PRESENTED FOR REVIEW 


WHETHER RECOGNITION OF AN OTHERWISE VALID GIFT INTER VIVOS OF 


UNITED STATES SAVINGS BONDS BY THEIR SOLE REGISTERED OWNER TO HER 


ERRATUM 
REFERENCES TO RULINGS 


In accordance with Rule 8(e) of the General Rules of this Court, 
the Court is advised that the trial court's oral opinion is set forth on 
page 49 of the Joint Appendix, that the trial court's Findings of Fact and 
Conclusions of Law is set forth on page 51 of the Joint Appendix, ‘and that 


the trial court's Judgment is set forth on page 54 of the Joint Appendix. 


ao 
Treasury Regulations and entered a judgment dismissing the complaint. This 


Court has jurisdiction of this appeal under 28 U.S.C. §1291. 


2. Statement of Facts 

The only witness at the trial was the plaintiff, Sophie Cohen, and there 
was little dispute about the basic facts. Mrs. Cohen's testimony established 
that on August 28, 1953, her sister Olivia Himmelfarb asked her to execute a 
written instrument under which Sophia Cohen and her sister ere designated as 
joint owners of the contents of a safe deposit vault of the Bank of Commerce & 
Savings, with benefit of survivorship. (Ir.7, Ex. 3 to Amended Complaint) 

The safe had initially been rented on March 14, 1950 in Olivia Himmelfarb's 
sole name and on September 17, 1951, Olivia Himmelfarb authorized her sister 
Sophia H. Cohen to have access to the contents of the safe by the addition of 
her name as signatory to the safe rental agreement. All of these transactions 
were recorded on the Bank's rental agreement which was admitted in evidence, 
and were stipulated at the trial. (Tr. 13) 

The testimony also established that at the time the joint ownership agree- 
ment was executed, Olivia Himmelfarb delivered a key to the safe deposit vault 
to Mrs. Cohen and retained a key for her own use. (Tr. 9) 

Mrs. Cohen also testified that her relationship with her sister was "friendly 
and close” (Tr. 5); that her sister was living and working in Washington but visited 
Mrs. Cohen in Baltimore most every week, and that her sister had a room in Mrs. 2 


Cohen's home which she used on weekends and in which she kept her clothes. 


(Tr. 5-6) It was during one of her visits to Baltimore that Olivia Himmelfarb 


asked her sister Sophia to sign the joint ownership agreement. (Tr. 7) At the 


time, Sophia Cohen was having serious marital difficulties, was separated from > 
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her husband, and was very much concerned about her finances and her poor 
health. Olivia Himmelfarb was aware of her sister's problems and expressed 
her concern. When she asked her sister to sign the joint ownership agreement 
and gave her a key to the safe she said, "Now you have as much as I have." 
(Tr. 8-9) ! 

After Olivia Himmelfarb's death in January, 1967, Mrs. Cohen removed 
the contents of the safe deposit box. The box contained 314 United States 
Savings Bonds, Series E, 304 of which were solely in the name of Olivia 
Himmelfarb alone, and the remainder of which were in the name of Olivia Him- 
melfarb and one or another co-owner. This suit involves only the 304 United 


States Savings Bonds solely in the name of Olivia Himmelfarb, All of the bonds 


in issue were turned over by Mrs. Cohen to the attorney for the estate for safe- 


keeping and are being retained pending the outcome of this litigation. (Stip. 2) 


3. The Trial Court's Decision 

Following the trial, the trial judge delivered an oral opinion and filed 
findings of fact and conclusions of law. 

In his oral opinion, the trial judge found as a fact “that there was a valid 
gift inter vivos in this case by the plaintiff's sister to her." The trial judge also 
stated that the Court “would give effect to a gift inter vivos ere it not for a 
regulation of the Treasury governing transfer of title of Govemment bonds... ." 
However, the trial judge concluded "reluctantly" that under the Regulation, the 


gift of the bonds could not be judicially recognized. 
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The Findings of Fact and Conclusions of Law, in accordance with 
the opinion of the trial court, stated that Olivia Himmelfarb on August 28, 
1953, did “create a valid gift inter vivos of said safe deposit box and contents 
with right of survivorship" and that "the evidence clearly establishes that 
Olivia Himmelfarb acted with the intent of making a gift inter vivos to the plain- 
tiff of a joint tenancy with benefit of survivorship in said United States Savings 


Bonds." The Findings of Fact concluded that "the Court would give effect to 
and declare that a gift inter vivos of the safe deposit box and contents was made 
were it not for the Treasury regulations in force and effect which provide, among 


other things, that savings bonds are not transferable and are payable only to 


the owners named thereon and that no judicial determination will be recognized 


which would give effect to an attempted voluntary transfer inter vivos of a bond."4 


The Conclusions of Law stated that: "The Treasury regulations form a part of the 
law of property; are binding upon the parties; are not merely intended to protect 
the Treasury Department"; and further, that "the United States Savings Bonds in 
issue herein belong to the Estate of Olivia Himmelfarb and plaintiff is not entitled Fi 


to recover said bonds or the proceeds thereof from the Estate." 


ARGUMENT 
Te 


The Treasury Regulations Do Not Prohibit Judicial Recognition Of A 
Donee's Equitable Rights In The Proceeds of United States Savings Bonds. 


Despite the "clear evidence" in this case that Olivia Himmelfarb intended 


to and did in fact make an inter vivos gift of United States savings bonds to her 
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sister, Mrs. Sophia Cohen, with right of survivorship, plaintiff was denied 
any recovery in the Court below and under the decision of the trial court will 
be required to surrender the property to the estate. This is an inequitable re- 


sult and one which should be avoided unless compelled by statute or binding 


precedent. The trial court found such compulsion in the Treasury! Regulations, 


but we shall demonstrate in this brief that these Regulations need not be so narrowly 
interpreted. : 

The Court below mistakenly assumed that because the Treabeny regulations 
have the force of law, they must be read as a bar to the transaction between 
Mrs. Cohen and her sister since Olivia Himmelfarb did not have the bonds re- 
issued in their joint names. Such reasoning has been rejected in several cases 
involving the identical issue and it is now established that a valid gift of United 
States savings bonds may be made without their reissue under ore circumstances. 
The question in these cases has not been whether the Treasury eeaatons have 
the force of law, but the scope of their application in each aeerione 

A case in point which arose in this jurisdiction is District of Columbia v. 
Wilson, 94 U.S. App. D.C. 399, 216 F. 2d 630 (1954). In the Wilson case, the 
District of Columbia attempted to impose an inheritance tax on ease registered 
in the name of the decedent but payable on his death to his ate The evidence 
established that the bonds were purchased under an agreement between the de- 
cedent and his sister which was intended to give the principal of the bonds to 
the decedent only if his sister pre-deceased him, despite the manner in which 


they were registered. The Court held that the intent of the parties was controlling 


| 
and that when the brother died, his sister "came into full ownership of the bonds Set 
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This Court in the Wilson case rejected the contention that the agree- 


ment between Mrs. Wilson and her brother was precluded by provisions in 


the Treasury regulations requiring that the form of registration used express 

the actual ownership of and interest in the bond. The opinion of the Court 
indicates that the Treasury regulations did not require the Court to disregard 
the terms of the agreement between the decedent and his sister under which 
the bonds were acquired. As the opinion points out, "Had the decedent cashed 
the bonds during Mrs. Wilson's lifetime, as presumably he could have done 
under the Treasury regulations, it seems clear that upon application the courts 
would have declared the proceeds to be held in trust for Mrs. Wilson.” The 


Court goes on to explain that: 


“The Treasury regulations would not have prevented 
such a decree. They do not purport to be concerned with 
such a situation. The regulations appear primarily designed 
to protect the Treasury as against adverse claimants in pay- 
ing interest and principal of the bonds to the registered owner. 
The Treasury commonly has no concern with the funds or their 
disposition once it has paid them to the registered owner. 
Its contract has then been fulfilled. In the present case, @s 
in the case supposed, no breach of the requlations is produced. 
Indeed, where no purpose to defraud the Government has ap- 
peared, numerous courts have directed the registered owner to 
cash United States savings bonds and have ordered the proceeds 
paid to, and held in trust for, the true owners, notwithstanding 
the Treasury regulations." (Emphasis supplied) * 


Annotation states that: "It is almost uniformly agreed thet, under appropriate 
circumstances, and particularly where fraud is involved, United States savings 
ponds or their proceeds can be impressed with a constructive trust for the benefit 
= person other than the one to whom the bond normally would belong or be pay- 
able." Id., S51 A.L.R. 2d at 170. 
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Another case in point is Silverman v. McGinnes, 259 F.2d 731 (rd Cir. 
1958). Inthat case, United States savings bonds were registered in the name 
of Edward Silverman and his wife as co-owners and in other cases in the name 
of Edward Silverman and one or other of his minor children as co-owners. Mr. 
Silverman, during his lifetime, delivered the bonds to his wife étating that they 
were outright gifts to her and the children and confirmed the gift in a letter, but 
he never had the bonds reissued in the names of the donees. At his death, the 
Commissioner of Internal Revenue sought to include the value of the bonds in 
Mr. Silverman's estate claiming that under the Treasury ag uiaeioneh Mr. Silver- 
man's inter vivos transfer of the bonds without reissue was invalid. 


The Court of Appeals held that the gift was not invalidated by the Treasury 


regulations. In so holding, the Court did not take the position that the Treasury 


regulations lacked the force of law, but on the contrary stated that: "It is not 
denied that these regulations which are of long standing have the force of law." 
“The question, however," the opinion explains, "is the scope of their application. 
In the language of the opinion: ; 


"The language of the regulations is sweeping. If they 
really mean that the Government has, with regard to these 
bonds, created a nonalienable claim we are not disposed to 
dispute the constitutional power of Congress to do so. But 
the question to be faced is whether these regulations include 
not only the rights of the holder of the bond as against his 
Government, the debtor, but also whether they determine the 
rights of individual citizens against each other arising out of 
transactions with these Government bonds." 


* * * * 
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"We think the distinction established in these state 
cases and others does not rest in fraud, although fraud was 
present in some of them. The point is that with regard to 
payment by the issuer, the United States Government, the 
provisions of the contract including the regulations, govern. 
But the regulations do not apply to individual rights of per- 
sons who under the state law of property have become equitably 
entitled to the proceeds." 


* * 


"We think that the preferable view is the conclusion that 
as between the decedent's executor and the persons to whom 
the decedent made a gift, complete except for going through 
the process of having the bonds reissued, the right of the 
donee is clear. The transaction is equivalent to an express 
trust declared by the decedent even though trust terms were 
not used.” 


Marshall v. Felker, 156 Fla. 476, 23 So. 2d 555 (1945) also 


is directly in point. In that case, an otherwise valid inter vivos gift by the 


decedent, Robert Marshall, to Elizabeth Felker of the United States postal 


savings certificates and a war savings bond was challenged under Post Office 

and Treasury regulations regarding their transfer. The Court pointed to the 

general rule that "every species of personal property of which the legal or 

equitable title can pass by delivery, actual or constructive, may be the subject 

of a valid gift, either inter vivos or causa mortis." This rule, the opinion points 
out, applies to “ ‘non-negotiable’ or ‘non-transferable’ postal savings certificates 
and savings bonds issued by the Federal Government so long as the Federal statutes 
rules and regulations under which they ere issued contain no express prohibition 
against the transfer of such instruments by gift." The Court concluded that "as 
between @ donor and donee" no such express prohibition did exist and enforced 


the gift. 
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The trial judge acknowledged that under the Wilson case there would be 
no obstacle to recognition of plaintiff's interest in the bonds. However, the 
trial judge was of the view that he was no longer bound by this precedent be- 
cause of the Supreme Court's subsequent decision in_Free v. Bland, 369 U.S. 
663 (1962). : 

In_Free v. Bland, Mr. Free, purchased several United States savings bonds 
with community property and had them registered in the names of "Mr. and Mrs. 
Free." Under the Treasury regulations, when either co-owner of bonds regis- 
tered in this form dies, the survivor is recognized as the sole and absolute 
owner. Despite this provision in the Treasury regulations, Mrs. Free's son 
by a previous marriage claimed an interest in one-half of the bonds under the 


community property laws of the State of Texas which prohibited married couples 


in Texas from agreeing to any survivorship provision with respect to community 


property. The State court upheld the son's claim under the Texas community 
property law and "dismissed the argument that the Supremacy Clause would com- 
pel recognition of the survivorship provisions in United States Savings Bonds." 
The Supreme Court, citing Article 6, Clause 2 of the Constitution pointed 
out that the laws of Texas "must yield" if in conflict with a valid federal law. 
It held that the Treasury regulations were a federal law and that the survivor- 
ship provisions in the regulations prevailed over the conflicting provisions in 
the Texas community property law. It further held that the State could not avoid 
the Federal provision by awarding title in the bonds to the registered co-owner 


and then requiring him to account for half the value of the bonds to the decedent's 


hor 


estate since this would render the award of title meaningless. in the lanquage 
of the Court: 
"We hold, therefore, that the state law which prohibits 
a married couple from taking advantage of the survivor- 
ship provisions of United States Savings Bonds merely 
because the purchase price is paid out of community prop- 
erty must fall under the Supremacy Clause." 

There is absolutely no resemblance between the facts or the issues in the 
Wilson case and the facts and issues before the Supreme Court in Free v. Bland. 
Indeed, in a dictum in Free v. Bland, the Supreme Court emphasized that the 
Treasury regulations would not be construed to “insulate the purchasers from 
all claims regarding ownership nor immunize the bonds from execution in satis- 
faction of a judgment” and referred to the Solicitor General's acknowledgment 
that "there is an exception implicit in the savings bond regulations, including 
the survivorship provision, so that federal bonds will not be a "sanctuary for a 
wrongdoer's gain.’” On this point, the opinion states: 

“The regulations are not intended to be a shield for fraud, 
and relief would be available in a case where the circum- 
stances manifest fraud or a breach of trust tantamount thereto 
on the part of a husband while acting in his capacity as mana- 
ger of the general community property. However, the doctrine 
of fraud applicable under federal law in such a case must be 
determined on another day, for this issue is not presently here." 

Not long after Free v. Bland, the Supreme Court decided another case in 


which this dictum became the basis for its holding, Yiatchos v. Yiatchos, 376 


U.S. 306 (1964). 


In Yiatchos, a husband purchased U.S. Savings bonds with community 


property funds and had them registered in his name payable on his death to his 


brother, the petitioner. Under the Treasury regulations, this form of registration 
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would have resulted in the brother becoming sole owner of the bonds upon the 
death of the husband. Under the State Community Property Law, the bonds 
would have been divided into two equal parts, one-half to go to the wife and 
the other half to be distributed in accordance with the husband's will. 

The Supreme Court held that the survivorship provisions of the Treasury 
regulations would not prevent relief to the wife if her husband committed fraud 
or breach of trust tantamount to fraud." It pointed out that the eeion of fraud 
in relation to the bonds "must be determined as a matter of federal law," but that 
"in applying the federal standard, we shall be guided by state ee ineotar as 
the property interests of the widow created by state law are concerned." Finally, 
the Court concluded, "It would seem obvious that the bonds may not be used as 
a device to deprive the widow of property rights which she enjoys under Washington 
law and which would not be transferable by her husband but for the survivorship 


provisions 0% the federal bonds." On the basis of these premises ‘ the Court re- 


manded the case for a determination as to whether the husband had acted with 


the knowledge or consent of his wife when he designated his brother as benefi- 
ciary of the bonds.* 
When Free v. Bland is read together with the Yiatchos case, ‘it is hard to 


understand any basis on which it could be held that this decision overruled the 
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* In addition, a majority of the Court also held that on remand, a determination 
should be made as to whether under the State law the widow has a one-half in- 

terest in each item of the community estate reasoning that "under such circum- 
stances...to allow all the bonds to pass to the designated beneficiary would effect an 
involuntary and impermissible conversion of the widow's assets." Justices Clark and 
Douglas dissented on this point arguing that there is "a question of whether such 

state law, even if it did exist, should be allowed to override the beneficiary desig- 
nations of the federal bonds." Since this question had not been raised by the parties. 
the dissenting Justices concluded that the majority should not have passed on the issue. 


Biand confirmed the rather well established principle ederal regulations 


e force of law and prevail over contra 


z 
, State 


t2 legislation. But the ques- 


n this case, as in the Wilson and Siiverman cases, is not wns 


orce of law, but “the scope of their application." 
Wilson case nor the Court of Appeals for the Third 


Ciccuit in the Silverman ‘case based their decision on any premise that the 


easury regulations did not have the force of law. As already noted, the opinion 


case expressly states that, "It is not denied that these regula- 


hich are of long standing have the force of law" and a similar assumption 


implicit in the Wilson opinion, on which the Court in Silverman relied. 


What this Court held in the Wilson case is that "no breach of the regulations 


produced" by their construction in accordance with established equitable prin- 


. Or to paraphrase the language in the Silverman case: " [T]he regulations 
: epply to individual rights of persons who under the state law of property 


have become equitably entitled to the proceeds." "[A]s between the decedent's 


execut 


or and the persons to whom the decedent made a gift, complete except for 
, through the process of having the bonds reissued, the right of the donee 
The transaction is equivalent to an express trust declared by the de- 


“1 even though trust terms were not used." 


There was no such question of equitable rights before the Court in Free v. 


and the Court seemed to be going out of its way to make clear that it was 


not passing on any issue of fraud or “breach of trust." The holding of the Court 
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was simply that in the case of a conflict between the Treasury regulation anda 


State community property law, the Treasury regulations would govern under the 


Supremacy Clause. 

If there could be any doubt on this point, it is removed by examination of 
the subsequent decision in Yiatchos in which the Court was faced directly with 
an issue as to equitable rights and explicitly read into the Treasury regulations 
an exception in cases of fraud or “breach of trust" tantamount to fraud and said, 
"it would seem obvious that the bonds may not be used to deprive the widow of 
property rights which she enjoys under Washington law and which would not be 
transferable by her husband but for the survivorship provisions of! the federal 
bonds." The reasoning of the Court in Yiatchos is exactly the reasoning of the 
Court in the Wilson and Silverman cases. Upon a proper analysis of these deci- 
sions, it is evident that the Wilson case has been strengthened as a precedent 
by virtue of the Supreme Court's subsequent rulings, and has by no means been 
overruled_sub silentio. See In re Klarfield's Estate, 38 Misc. 2d 688, 237 N.Y. 


2d 424 (1963). 


II 


The Treasury Regulations Do Not Purport To Prohibit A Gift Inter Vives 
Of U.S. Savings Bonds Which Do Not Designate A SEES) § Co- owner 
Or Beneficiary. 


The provision of the Treasury Regulations relied upon by the au 
is contained in 31 C.F.R. §315.20 and reads as follows: 


"No judicial determination will be recognized which would 
give effect t an attempted voluntary transfer inter vivos of 


a bond or would defeat or impair the rights of survivorship 


conferred by these regulations upon a surviving co-owner 
_or beneficiary, and all other provisions of this subpart are 
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subject to this restriction. Otherwise, a claim against 

an owner or co-owner of a savings bond and conflicting 
claims as to ownership of, or interest in, such bond as 
between co-owners or between the régistered owner and 
beneficiary will be recognized, when established by valid 
judicial proceedings, upon presentation and surrender of 
the bond, but only as specifically provided in this subpart." 
(Emphasis supplied.) 

We already have shown that this Regulation was not intended to preclude 
recognition of a gift as between donor and donee where such recognition is jus- 
tified under established equitable principles. 

Wholly apart from any equitable considerations, however, it must be pointed ~ 
out that this provision by its own terms is not applicable here since the bonds 
at issue here do not contain any designation of "a surviving co-owner or beneficia 
Unlike the bonds in Free v. Bland, supra which were in the name of "Mr. and 
Mrs. Free," the bonds in dispute here were at all times in the sole name of the 
donor. 

This point is emphasized in the decision in_In re Klarfield's Estate, 38 Misc. 
2d 688, 237 N.Y.S. 2d 424 (1963). The Court in that case points out that: 
"Nowhere in the regulations is there any language which prohibits a sole owner 
of a bond to make a valid gift inter vivos or otherwise." (Emphasis supplied.) 

In fact, as the Court in Klarfield illustrates, the regulations specifically provide 


that where the bonds are so registered and where "the estate of the decedent has - 


been settled in court; the bond will be paid to, or reissued in the name of, the 


person entitled thereto as determined by the court." 31C.F.R. §§315.70, 315.72 
~ 
Obviously, as the Court states in the Klarfield case, "The various sections 


of the regulations are related and must be read together." When so considered, 
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"It is evident from the Treasury Regulations that where bonds are registered 
solely in the name of one person with no right of survivorship, the Treasury 
Department will recognize judicial determinations as to who is entitled to 
payment or the reissue of the bonds upon the owner's death." Ibid, 

The trial judge appears to have misconstrued the terms of the Treasury 
regulations as well as the precedents interpreting them. His judicial deter- 
mination that "there was a valid gift inter vivos in this case by the plaintiff's 
sister to her" is not nullified by anything in those regulations. : 


CONCLUSION 


Wherefore, it is submitted that the judgment of the Court below must be re- 
versed with directions to enter a judgment for the plaintiff in accordance with the 


relief prayed for in her complaint. 


[s/ Milton Eisenberg 


Attorney for Appellant 


Of Counsel: 


STRASSER, SPIEGELBERG, FRIED, 
FRANK & KAMPELMAN 


ADDENDUM 
31C.F.R, Part 315 - Regulations Governing United States Savings Bonds 


$315.8 Cenerual. 


Savings bonds are issued only in reg- 
istered form. The registration used on 
issue or relssue must express the actual 
ownership of and interest in the bond 
and, except as otherwise specifically pro- 
vided in Subpart E and § 315.48, will be 
considered as conclusive of such owner- 
ahip and interest. No designation of an 
attorney, agent, or other representative 
to request or receive payment on behalf 
of the owner or 2 coowner, nor any re- 
striction on the right of the owner or a 
coowner to receive payment of the bond 
or interest, except as provided in these 
Tegulations, may be made in the regis- 


tration or otherwise. Registrations re- 
quested in applications for purchase or 
requests for reissue should be clear, ac- 
curate, and complcte, conform with one. 
of the forms set forth in this subpart, 
and include the appropriate taxpayer 
identifying number.” The registration of 
all bonds owned by the same person, or- 
ganization, or fiduciary should be unt- 
form with respect to the name of the 
owner and, in the case of a fiduciary, the 
description of the fiduciary capacity. 
The owner, coowner. or beneficlary 
should be designated by the name by 
which he {s ordinarily known or the one 
under which he coes business, including 
preferably at least one full given name. 
The name may be preceded by any ap- 
plicable title, such as “Dr.” or “Rev.,” or 
followed by “M.D.,” “D.D..” or other 
similar designation. “Sr.” or “Jr.” or a 
aimilar suffix should be included, when 
ordinarily used or when necessary to dis- 
tingulsh the owner from a member of his 
ifamily. The name of a woman must be 
preceded by “Miss” or “Mrs..” unless 
some other applicable title or designa- 
tion ts used. A married woman's own 
given mame, not that of her husband, 
+ tiust be used, for example, “Mrs. Mary 
A Jones,” not “Mrs. Frank B. Jones.” 
The post office address should include, 
where appropriate, the number and 
street, route, or any other local feature, 
+ and the ZIP Code. 
(Dept. Circ. 530, Ninth Rev. 29 F.R. 19034, 
Dec. 30, 1964, as amended at 31 FR. 7683, 
May 28, 1966] 


iE Subpart B—Resgistration 


*Taxpayer identifying numbers must be 
included in Serles EH bond registrations, ex- 
cept for persons and organizations exempt 
from furnishing such numbers under regu- 
lations of the Internal Revenue Service. 
Bonds inscribed tm the name of an indi- 
vidual, with or without a beneficlary, must 
abow the individual's social security ac- 
count number. The number of either co- 
owner may be shown on bonds registered 
im coownership form. However, if the co- 
owners are husband and wife, the husband's 
Bumber should be shown. If the coowners 
are a minor and an adult, the adult's num- 
ber should be shown. (See examples in 
sec. 315.7.) 

At present it ts not mandatory that tax- 
payer identifying numbers be included in 
Tegistrations of Series E bonds. Issuing 
agents for Series E bonds tssued under any 
payroll savings plans desiring to place the 
Qumbers on bonds should obtain instruc- 
thous from the Bureau of the Public Debt, 
Washington. D.C., 20220.) 6 


17 


§315.7 Authorized forms of registra- 
tion. 


Subject to any limitations or restric- 
tions contained in these regulations on 
the right of any person to be named as 
owner, coowner, or beneficiary, bonds 
may be registered In the following 
forms: 3 

(a) Natural persons. In the names 
of natural persons in their own right. 

(1) Single owner. Example: John A. 
Jones 123-45-6789. 

(2) Coownership form—two persons 
(only). In the alternative as coowners. 
Examples: eee 
John A. Jones 123-45-6789 or Mrs. Ella S, 

Jones. x : 
Mrs. Ella S. Jones or John A. Jones 

123-45-9876. 


No other form of registration establish- 
ing coownership {s authorized. 
(3) Beneficiary form—itwo persons 
(only). Examples: 7 
John A. Jones 123-45-6789 payable on 
death to Mrs. Ella S, Jones. 
John A. Jones 123-15-6789 P.OD. Mrs. 
Ella S. Jones. : 


*See Department Circular No. 655, cur- 
Frent revision (Part 211 of this chapter). 

% See examples of forms of registration une 
der §315.7(b) (2)._ : 

® Bonds should not be registered in the 
mame of am incompctent unless there is a 
representative for his estate, except as pro- 

. Vided in § 315.53. “< 


“Payable on death” may be abbreviated 
to “P.O.D.” as indicated in the last cx- 
ample. The first person named ts here-; 
inafter referred to as the owncr and the 
second named person as the beneficiary. 


$315.1S Limitation on transfer or 
pledge. 


Savings bonds are not transferable and 
are payable only to the owners named 
thereon, except as specifically provided 
in these regulations, and then only in the 
manner and to the extent so provided. 
Asavings bond may not be hypothecated, 
pledged as collateral, or used as security 
for the performance of an obligation, ex- 
cept as provided in § 315.16. 
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ve 315.20 General. 


(a) No judicial determination will be 
recognized which would give effect to an 
attempted voluntary transfer inter vivos 
of a bond or would defeat or impair the 
rights of survivorship conferred by these 
regulations upon a surviving coowner or 
beneficiary, and all other provisions of 
this subpart are subject to this restric- 
tion. Otherwise, 2 claim against an 
owner or coowner of a savings bond and 
conflicting claims as to ownership of, or 
interest !n, such bond as between co- 
owners or between the registered owner 
and beneficiary will be recognized, when 
established by valid judicial proceed- 
ings, upon presentation and surrender of 
the bond, but only as specifically pro- 
vided in this subpart. 

(b) Neither the Treasury Depart- 
‘ment nor any agency for the issue, re- 
issue, or redemption of savings bonds 
will accept notices of adverse claims or 
of pending judicial proceedings or under- 
take to protect the interests of litigants 
who do not have possession of a bond. 


—~ 
$315.21 Payment to judgment credi- 


tors. 


- (a) Creditors. Payment (but not re- 
issue) of a savings bond registered in 
single ownership, coownership, or bene- 
ficiary form will be made to the pur- 
chaser at a sale under a levy or to the 
officer authorized to levy upon the prop- 
erty of the registered owner or coowner 
under appropriate process to satisfy a 
money judgment. Payment will be 
made to such purchaser or officer only to 
the extent necessary to satisfy the judg- 
ment and will be limited to the redemp- 
tion value curfent sixty days after the 
termination of judicial proceedings. 
Payment of a bond registered in coown- 
ership form pursuant to 2 judgment or 
levy against only one of the coowners 
will be limited to the extent of that co- 
owner's interest in the bond; this interest 
may be established by an agreement be- 
tween the coowners or by a judgment, 
decree, or order of court entered in a pro- 
ceeding to which both coowners are 
parties. 

() Trustees in dbarkruptcy and re- 
ceivers. Payment of a savings bond 
will be made to a trusteé in bankruptcy, 
a receiver of an insolvcnt’s estate, a re- 


ceiver in equity, or a similar officer of 
the court, under the applicable provisions 
of paragraph (a) of this section, except 
that payment will be made at the re- 
demption value current on the date of 


ayment. e 


, $315.22 Payment or rcissue pursuant to 


judgment. 


(a) Divorce. A decree of divorce rati- 

fying or confirming a property settle- 
ment agreement or otherwise settling 
the respective interests of the parties 
in a bond will not be regarded as a pro- 
ceeding giving effect to an attempted 
voluntary transfer under the provisions 
of $315.20. Consequently, reissue of a 
savings bond may be made to eliminate 
the name of one spouse as owner, co- 
owner, or beneficiary, or to substitute 
the name of one spouse for that of the 
other as owner, coowner, or beneficiary 
pursuant to such a decree. The evidence 
required under § 315.23 must be subd- 
mitted in any case. Where the decree 
does not set out the terms of the prop- 
erty settlemen- agreement a certified 
copy of the agreement must also be 
submitted. If bonds are registcred with 
& person other than one of the spouses 
as owner or coowner there must be sub- 
mitted elther a request for refssue by 
such person or a certified copy of a 
judgment, decree, or order of court 
entered in 2 proceeding to which he was 
a party, determining the extent of the 
interest in the bond held by the spouse 
whose name fs to be eliminated, and re- 
issue will be permitted only to the extent 
of the spouse's interest in the bonds. 
Payment rather than reissue will be 
made if requested. 

(b) Gifts causa mortis. A bond be- 
longing solely to one person will be paid 
or reissued on the request of the person 
found by a court to be entitled thereto 
by reason of a gift causa mortis by the 
sole owner. : 

(c) Date for determining rights. For 
the purpose of determining whether or 
not reissue shall be made under this 
section pursuant to judicial proceedings, 
the rights of all parties involved shall be 
those existing under these regulations 
at the time of the entry of the final 

| sudgment, decree, or order. 
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§ 315.23 Evidence necessary. 


To establish the validity of judicial 
proceedings, there must be submitted 
certified copies of a final judgment, de- 
‘¢eree, or order of court and of any 
necessary supplementary proceedings. 
If the judgment, decree, or order of court 
was rendered more than six months prior 
to the presentation of the bond, there 
must also be submitted a certificate from 
the clerk of the court, under its seal, 
dated within six months of the presenta- 
tion of the bond showing that the judg- 
ment, decree, or order of court is in full 
.force. A requzst for payment by a 
trustee in bankruptcy must be supported 
by duly certified evidence of his appoint- 
ment and qualification. A request for 
payment by a receiver of an insolvent’s 
estate must be supported by a copy of 

-the*order appointing him, certified by 
the clerk of the court, under its seal, as 
being in full force on a date not more 
than six months prior to the date of the 
Presentation of the bond. A request for 
payment by a receiver in equity or a 
similar officer of the court, other than 
a@ receiver of an insolvent’s estate, must 
be supported by a copy of an order 
authorizing him to present the bond for 
tedemption, certified by the clerk of the 
court, under its seal, as being in full 
force on a date not more than six months 
prior to the presentation of the bond. Sar 


Subport L—Natural Person as 
Sole Owner 

$315.55. Payment. et 

A savings bond registered in the name 
of a natural person in his own right, 
without @ coowner or beneficiary, will be 
paid to him during his lifetime under 
Subpart H of this part. Upon the death 
of the owner such bond wil! be considered 
as belonging to his estate and will be 
paid under Subpart O of this part, except 
mA otherwise provided in these regula- 


- $315.56 Reissue for’ certain purposes. 


A savings bond registered in the name 
of 2 natural person in his own right may 
be relssued upon appropriate request by 

-him (subject to the provisions of 
$315.54), upon presentation and surren- 
der during his lifetime, for the follow- 
tig purposes: ; : 

(a) Addition of @ coowner or bene- 
Aciery. To name another natural per- 
$on as coowner or as beneficiary. Form 
PD 1787 should be used. cara 


-..@b) Divorce or annulment. To name 
as registered owner the other party to a 
divorce or annulment occurring after is- 
sue of the bond. Form PD 3360 should 
be used. 

(ce) Certain degrees of relationship. 
To name as registered owner a person 
related to the owner as set forth in 
$ 315.61(a) (2), with a beneficiary or co- 
owner, if so desired. (Form PD 3360 
may be used.) : 

(d) Trustees. To name the trustee of 

. (1) a personal trust estate created by the 
owner, or (2) a personal trust estate 
created by other than the owner provided 
(1) the owner ts 2 beneficiary of the trust, 
or (ii) a beneficiary of the trust and the 
owner are related as set forth in § 315.- 
61(a)(2). (Form PD 1851 may be used.) 
(Dept. Circ. 530, Ninth Rev., 29 F.R. 19034, 
Dec. 30, 1964, as amended at 7683, May 28, 
1966] ; 


Subpart O—Deceased. Owners 


$315.70 General. 


Upon the death of the owner of a sav- 
tings bond who its not survived by a co- 
owner or designated beneficiary and who 
bad not during his lifetime presented 
and surrendered the bond for payment 
or an authorized reissue, the bond will, 
be considered as belonging to his estates" 
and will be paid or reissued accordingly* 
as hereinafter provided, except that re-. 
issue under this subpart will not be per- 
mitted if otherwise tn conflict with these” 
‘regulations. If the person entitled is an’ 
alien who {fs a resident of an area with 
respect to which the Treasury Depart-' 
ment restricts or regulates the delivery 
of checks drawn against funds of ‘the 
United States of America or any-agericy 
or instrumentality thereof. payment of, 
and interest on a bond will. not. be made 
so long as the restriction applies’. A 


+ creditor is entitled only to payment of a 
{ | Gaim, to the extent of not more than his 
cla 


. $315.72 Estates administered. 


(a) In course of administration. If 
the estate of a decedent is being admin- 
istered in court, the bond will be paid 
to the duly qualified representative of the 
estate or will be reissued in the names 
of the persons entitled to share in the 
estate, upon the request of the repre- 
sentative and compliance with the fol- 
lowing requirements: 
(1) Where there are two or more legal 
representatives, all must joint in the re- 
quest for payment or reissue, except as 
provided in $§ 315.77 and 315.78. 
(2) The request for payment or re- 
issue should be signed in the form, for 
example, “John A. Jones, administrator 
of the estate (or executor of the will) of 
Henry W. Jones, deceased,” and must be 
supported by proof of the representa- 
tive’s authority in the form of a court 
certificate or a certifled copy of the rep- 
resentative’s letters of appointment. 
The certificate or the certification to the 
Yetters must be under seal of the court 
and, except in the case of a corporate 
representative, must contain a statement 
+ that the appointment is in full force and 

should be dated within six months of the 
. date of presentation of the bond, unless 
the certificate or letters show that the 
appointment was made within one year 
4mmediately prior to such presentation. 


.(3)In case of reissue the legal repre- 
sentative of the estate should certify that 


each person in whose name reissue is re- 
quested is entitled to the extent speci- 
fied for each and has consented to such 
reissue. A request for reissue by the 
legal representative should be made on 
Form PD 1455. If a person in whose 
mame reissue is requested desires to 
mame 2 coowner or beneficiary, such 
person should execute an additional re- 
quest for that purpose, using Form 
PD 1787. 

** (b) After settlement through court 
proceedings. If the estate of the de- 
cedent has been settled in court, the 
bond will be paid to, or reissued in the 
name of, the person entitled thereto as 
determined by the court. The request. 
for payment or reissue should be made 
by the person shown to be entitled, sup- 
ported by a duly.certified copy of the 
representative's; -final account as ap- 
proved by the court, decree of distribu- 
tion, or other pertinent court records, 
supplemented,..if‘there are two or more 
persons having’ ati apparent interest in 
the bond, by an.agreement executed by 
them concerning the disposition of the 
bond. Form PD 1787 should be used by 
the person entitled if he wishes to name 
a coowner or beneficiary. 
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§315.73 Estates not administered. 


(a) Special provisions under State 
lows. If, under State law, a person has 
been recognized or appointed to receive or 


distribute the asscts of a decedent's es- 
tate without regular administration, his 
request for payment or reissue of a bond 
to the person or persons entitled will be 
accepted provided he submits appropri- 
ate evidence of his authority. 
(b) Agreement of persons entitled. 
" When it appears that no legal repre- 
sentative of a decedent's estate has been 
or will be appointed, the bond will be 
paid to, or reissued in the name of, the 
person or persons entitled, including 
those entitled as donees of a gift causa 
mortls, pursuant to an agreement and 
request by 2ll persons entitled to share 
4m the decedent’s personal estate. A 
form of agreement for settlement with- 
out administration, Form PD 1946-1, 
should be used for cases in which the 
total face amount of bonds and redemp- 
tion and interest checks belonging to the 
.decedent’s estate is in excess of $500. 
Where the total face amount does not 
exceed $500, Form PD 1946 may be used. 
If the persons entitled to share in the 
personal estate include minors or incom- 
petents, payment or reissue of the bond 
will not be permitted without adminis- 
tration except to them or in thelr names 
unless their Interests are otherwisé pro- 


tected to the satisfaction of the Treas- 
ury Department. : 


’ 


§ 315.90 Waiver of regulations. 


The Secretary of the Treasury reserves 
the right, in his discretion, to waive or 
modify any provision or provisions of 
these regulations in any particular case 
or class of cases for the convenience of 
the United States of America or in order 
to relieve any person or persons of un- 
necessary hardship, ‘f such action would 
not be inconsistent with law and would 
not impair any existing rights, and if he 
fs satisfied that such action would not 
subject the United States of America to 
any substantial expense or Mability. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT © 
FOR TH? DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 
STATEMENT OF ISSUES PRESENTED FOR REVIEW 
In the opinion of the appellees the issues presented for review 


1. Whether there was evidence to support the finding ‘of the 
trial court that the decedent Olivia Himmelfarb made a completed 
gift of 302 Series E United States Savings Bonds on August 28, 


1953. by delivering'a safe deposit box key to the alleged donee even 
though 213 of the bonds were not then in existence, and there was 

no testimony concerning the contents of the safe deposit box on 

that date. 


2. And. if the answer to the above is in the affirmative, whether 
under the rule of Free v. Bland there can be an inter vivos transfer 
of Series E bonds in a manner not consonant with controlling Treas- 
ury Regulations. 


COUNTER STATEMENT OF THE CASE 


Appellees agree with the statement of the case with the following 
additions. On the date of the attempted gift, August 28, 1953, only 
89 of the 302 United States Savings Bonds, Series E, the ownership 
of which is here in controversy, were in existence.! Furthermore 
there is nothing in this record disclosing the contents, if any, of 


decedent’s safe deposit box on that date. After that day appellant 
never gained entry into the safe deposit box during the lifetime of 
the decedent. (Tr. 21-22) 


SUMMARY OF ARGUMENT 


While appellees dispute that there are facts in this record to 
support the trial court’s conclusion that there was a valid gift inter 
vivos of the 213 bonds not in existence on August 28, 1953, they 
submit that the decision of the trial court was correct insofar as it 
found as a matter of law that the Treasury Regulations governing 
the issuance of the United States Savings Bonds absolutely barred 
the attempted transfer by the decedent to the appellant, and that 


These bonds are numbered 2-11, 13-47, and 121-164 on the list attached to 
the Amended Complaint as “Exhibit 4”. 


therefore judgment should have been entered in favor of: the 
appellees. 


Any question regarding the power of the judiciary to give effect 
to the attempted voluntary transfer inter vivos of Series E Savings 
Bonds was resolved by the case of Free v. Bland, 369 U.S. 663, which 
held that the regulations are a part of the law of property governing 
title to bonds. The case of Yiatchos v. Yiatchos, 376 U.S. 306, did 
not overrule Free v. Bland, but merely stands for the proposition 
enunciated by the trial court that the Treasury Regulations are not 
to be construed so as to afford a refuge for a breach of trust. As 
the Yiatchos court noted, the exception to the scope and application 
of the regulatory imperative was limited by Free to cases manifesting 
fraud or a breach of trust tantamount thereto. Here there were and 
could not be any such allegations, and the trial court perceived that 
the facts of this case did not bring it within the narrow exception to 
the regulations acknowledged by the Solicitor General as amicus 
curiae in Free and therein mentioned by the Court, and later restated 
in Yiatchos. 


Appellees also submit that there is nothing in the record to 
support the finding by the court that a completed gift inter vivos 
had been made, where all the evidence indicated that the decedent 
had not divested herself of possession and dominion over the bonds. 


ARGUMENT 
I 


TREASURY REGULATIONS GOVERNING THE ISSUANCE OF 
UNITED STATES SAVINGS BONDS, THE OWNERSHIP OF WHICH 
IS HERE IN ISSUE, ABSOLUTELY BAR ATTEMPTED INTER 
VIVOS TRANSFERS SUCH AS THE ONE UPON WHICH APPEL- 
LANT RESTS HER CLAIM. 


A. In General. 


At the termination of the trial, the court below stated in its 
opinion: 

“Under the circumstances, the Court would give 
effect to a gift inter vivos were it not for a regulation 
of the Treasury governing transfer of title of govern- 
ment bonds, which were the contents of the safe- 
deposit box, and which were the subject of the gift 
inter vivos: Section 315.20 of the Treasury Regulations 
governing United States Savings Bonds, issued on 
December 3rd, 1964. Department circular number 
530 provides as follows: 


‘No judicial determination will be recognized which 
would give effect to an attempted voluntary transfer 
inter vivos of a bond.’ The question there lies in 
whether this provision is merely intended for the pro- 
tection of the Treasury or whether it is a substantive 
rule of property. That question was settled by the 
Supreme Court in Free v. Bland, 369 U.S. 663, which 
held that these regulations are part of the law of 
property governing title to bonds and not merely 
intended for the protection of the Treasury. 


“The Court is of the opinion that the subsequent 
case of Yiatchos v. Yiatchos, 376 U.S. 306, does not 
detract from the holding of Free v. Bland but merely 
rules that'a breach of trust may not find refuge in the 
Treasury Regulations.” 


The regulations to which the trial judge referred are set out as 
an addendum to this brief. Read into the record in open court! were 
sections 315.11 and 315.13(1) of the Sixth Revision of Department 
Circular 530 which provide: 


Sec. 315.11 NOT TRANSFERABLE.—Savings bonds are 
not transferable and are payable only to the owners 
named thereon, except in case of the disability or 
death of the owner, authorized reissue, or as other- 
wise specifically provided in this Subpart, but in any 
event only in accordance with the provisions of these 
regulations. A savings bond may not be hypothecated 
or pledged as collateral for a loan or used as security 
for the performance of an obligation, except as pro- 
vided in Section 315.12. 


Sec. 315.13. JUDICIAL PROCEEDINGS (judgment cred- 
itors, trustees in bankruptcy, receivers of insolvents’ 
estates and conflicting claimants).—A claim against an 
owner or coowner of a savings bond and conflicting 
claims as to ownership of or interest in such bond as 
between coowners or the registered owner and a desig- 
nated beneficiary, will be recognized when established 
by valid judicial proceedings and payment or reissue 
will be made, upon presentation and surrender of the 
bond, except as follows: 


(1) No such proceedings will be recognized if they 
would give effect to an attempted voluntary transfer 
inter vivos of the bond or would defeat or impair the 
rights of survivorship conferred by these regulations 
upon a surviving coowner or beneficiary. 


Printed on the front of every bond is the legend “NOT TRANS- 
FERABLE” and the reverse side of every bond contains a reference 
to the fact that the bond is subject to treasury regulations as' fully 
as set forth therein. While there are changes in the text of the regu- 
lations through the current Ninth Revision of the Circular, these are 
not of a substantial nature. 


The regulations provide, in language to be noted for both its 
clarity and its brevity, that there can be no voluntary inter vivos 


transfers of Series E bonds such as relied upon herein by appellant 
to establish her claim. The memorandum of the Department of the 
Treasury filed with the trial court clearly defined its position that 
inter vivos transfers cannot be recognized. As stated by the trial 
court, the Regulations are a substantive rule of property. 


In Free v. Bland, 369 U.S. 663 (1962), the Court reviewed a 
decision of the Supreme Court of Texas holding that the Treasury 
Regulations do not override local laws of purely private ownership 
where the interests of the United States are not involved. The Texas 
Supreme Court had held that. Treasury Regulations notwithstanding, 
married couples in Texas would not be permitted to agree to any 
survivorship provision with regard to community property. 


The Supreme Court, speaking through Chief Justice Warren, 
disagreed. Citing Gibbons v. Ogden, 9 Wheat. 1 (1824), the Court 
again pointed out that state law in conflict with federal law must 
yield, and the inquiry was whether there was a valid federal law, and 
if so, whether there was a conflict with state law. Reversing the 
Supreme Court of Texas, the Court found a conflict between the 
Treasury Regulations governing the issuance of Series E Savings 
Bonds and the decision of the Supreme Court of Texas. In such a 
circumstance the state law must give way, because the Texas courts 
were without power to enter judgments affecting Series E bonds in 
conflict with federal law. In its opinion the Court considered and 
set out in footnote 6, 369 U.S. at 667, the portion of the regulations 
relied upon by Judge Holtzoff that “No judicial determination will 
be recognized which would give effect to an attempted voluntary 
transfer inter vivos of a bond.” Free settled once and for all that the 
regulations must prevail over local law that the regulations are 
unyielding in their mandate that registration must express actual 


ownership and that interest may only be changed in compliance 
with the regulations. It is submitted that Free is absolutely disposi- 
tive of the case at bar. 


The Court created a narrow exception to the regulations which 
exception is of no help to appellant here. This exception, first 
acknowledged by the Solicitor General is that federal bonds will not 
be a “sanctuary for wrongdoer’s gains”. Chief Justice Warren cau- 
tioned that: ; 


“The regulations are not intended to bea shield for | 
fraud, and relief would be available in a case where | 
circumstances manifest fraud or a breach of trust tan- 
tamount thereto on the part of a husband while | 
acting in his capacity as manager of the general com- 
munity property. However, the doctrine of fraud 
applicable under federal law in such a case must be 
determined on another day, for this issue is not pres- 
ently here.” 369 U.S. at 670-71. 


Shortly thereafter, the issue was presented to the Court in 
Yiatchos v. Yiatchos, 376 U.S. 306 (1964), where a husband residing 
in a community property state purchased with community funds 
bonds registered in his name with his brother named as the benefici- 
ary. In remanding the case for further proceedings, to permit the 
wife to present additional evidence, the Court noted again the 
supremacy of the regulations, subject only to the caveat of Free v. 
Bland, that the regulations will prevail unless the effect of their 
operation is to insulate the commission of fraud or a breach of trust 
tantamount to fraud. 376 U.S. at 309, 310. As the trial court 
pointed out Yiatchos “‘does not detract from the holding of Free v. 
Bland but merely rules that a breach of trust may not find refuge in 
the Treasury Regulations.” See, Robertson v. United States, 281 
F. Supp. 955, 962-63 (N.D. Ala. 1968). . 


To avoid an historical dissertation upon the pre-Free and 
Yiatchos cases, appellees respectfully refer the Court to the recent 
case of Estate of Curry v. United States, __ F.2d. 69-1, USTC 
§ 12.596 (6th Cir. April 11, 1969), for a discussion of a number of 
earlier cases holding that savings bonds are not transferable by gift 
inter vivos including Brown v. Vinson, 188 Tenn. 120, 216 S.W.2d 
748 (1949), and Moore's Adm v. Marshall, 302 Ky. 729, 196 S.W.2d 
369 (1946). In Curry, the Sixth Circuit reversed a judgment of the 
District Court in favor of an executor who sued for a tax refund 
claiming that savings bonds had been transferred by a decedent by a 
gift inter vivos and thus the proceeds were not taxable in her estate. 
The taxpayer proved manual delivery to the donee in whose name 
and decedent’s the bonds were jointly issued. The Court expressly 
declined to follow Silverman v. McGinnes, 259 F.2d 731 (3d Cir. 
1958), and looked instead to the testimony of Secretary Morgenthau 
before the Senate Finance Committee that the bonds issued under 
the Second Liberty Bond Act would be nontransferable. In con- 
cluding the opinion Judge Phillips stated: 

“We reaffirm the holding of this Court in Guldager 
v. United States, supra, 204 F.2d 487, that an estate 
created in Series E bonds is a matter of contract 
between the United States and the purchaser of the 
bonds. The bonds are non-transferable. A valid gift 
inter vivos cannot be accomplished by manual delivery 
to a donee unless the bonds also are surrendered and 
reissued in the name of the donee in accordance with 
the Treasury Regulations (Appendix A). Ohio law 
governing gifts inter vivos has no application in the 
present case. Federal law is controlling and the bonds 
cannot be transferred in any manner except as 
authorized by the Treasury Regulations.” 


B. Appellant as an Alleged Donee Has No Equitable Rights in 
the Proceeds of the Savings Bonds in Issue. 


Appellant assuming that she has shown herself to be an intended 
donee, then alleges that because the gift failed because of the mistake 
of the grantor, she has an equitable right against the res. What the 
equitable right is, she does not state, and while courts of Equity 
have sometimes assumed jurisdiction over gifts causa mortis, gifts 
inter vivos were and are beyond the jurisdiction of Equity. While 
appellant cites three pre-Free and Yiatchos cases in support of her 
contention that a valid inter vivos gift may be made without their 
reissue and delivery to the donee, it is submitted that a careful read- 
ing of the regulations compels a different result, which result was 
reached by the courts referred to hereinbefore. 


District of Columbia v. Wilson, 94 U.S. App. D.C. 399, 216 
F.2d 630 (1964), was decided prior to Free and Yiatchos, and the 
quotation set out in appellant’s brief regarding the action that might 
have been taken in the event of Mr. Bolling’s fraud or breach of trust 
is of course the single exception to the regulatory scheme carved out 
by the Supreme Court. Had Mr. Bolling attempted to convert the 
proceeds to his own use, under Yiatchos, Mrs. Wilson would have 
recovered, but it is respectfully submitted that if Mrs. Wilson’s tax 
claim were presented today in the light of the later cases it would be 
denied. Marshall v. Felker, 156 Fla. 476, 23 So. 2d 555 ( 1945), 
viewed against the background of Free and Yiatchos no longer 
appears to be the law. Silverman v. McGinnes, 259 F.2d 731 (3d 
Cir. 1958), reaches a result diametrically opposed to that reached by 
the Sixth Circuit in Curry, supra. While it is presumptuous to ‘spec- 
ulate what result the Third Circuit would reach today, the court 
would have to consider more thoroughly its previous assertion that 
the distinction established by the cases does not rest on fraud. The 
exception pronounced by the Supreme Court apparently rests on 
just that point. 


C. The Regulations Are an Absolute Bar to any Inter Vivos 
Transfer Regardless of How the Bonds Are titled. 


The provision of the Treasury Regulations relied upon by the 
trial judge as set forth in 31 C.F.R. 315.20 reads as follows: 


“§ 315.20 General. 

(a) No judicial determination will be recognized 
which would give effect to an attempted voluntary 
transfer inter vivos of a bond or would defeat or 
impair the rights of survivorship conferred by these 
regulations upon a surviving coowner Or beneficiary, 
and all other provisions of this subpart are subject to 
this restriction. Otherwise, a claiin against an owner 
or coowner of a savings bond and conflicting claims 
as to ownership of. or interest in, such bond as 
between coowners or between the registered owner 
and beneficiary will be recognized, when established 
by valid judicial proceedings, upon presentation and 
surrender of the bond, but only as specifically pro- 
vided in this subpart. 

(b) Neither the Treasury Department nor any agency 
for the issue, reissue, or redemption of savings bonds 
will accept notices of adverse claims or of pending 
judicial proceedings or undertake to protect the inter- 
ests of litigants who do not have possession of a 
bond.” 


This regulation would appear to bar any attempted voluntary 


inter vivos transfer. The fact that the bonds were in the sole name 
of Olivia Himmelfarb lends no comfort to appellant. 


In re Klarfeld’s Estate, 38 Misc. 2d 688, 237 N.Y.S.2d 424 
(1963), relied upon by appellant, is a decision of the Surrogate for 
Kings County, New York and is the law in that county. It is sub- 
mitted that the Surrogate is in error, and the opinion is not the law 
in all of New York State, and is neither controlling nor persuasive 


1] 


here. In another county the surrogate has expressly held that 
United States Savings Bonds issued in the name of the purchaser as 
sole owner may not be subject matter of a gift inter vivos. In re 
Nettle’s Estate, 91 N.Y.S.2d 255, aff'd, 276 App. Div. 929, 94 
N.Y.S.2d 704 (1949). See, Nelson v. Wheeler, 127 Mont. 56, 256 
P.2d 1080 (1953). 


Il 


THE 213 BONDS NOT IN EXISTENCE ON AUGUST 28, 1953, 
COULD NOT BE THE SUBJECT OF A GIFT MADE THAT DATE, 
NOR WAS THERE ANY EVIDENCE SUPPORTING A FINDING 
THAT ANY BONDS WERE SYMBOLICALLY DELIVERED oN 
THAT DAY. 


Assuming for the sake of this argument only that the Ar 
Regulations are not an absolute bar to an attempted inter vivos gift, 
it is submitted that the only items that could be the subject of a 
gift made August 28, 1953, would be those bonds in esse in the safe 
deposit box on that day. Therefore, were the appellant’s argument 
as to the removal of the bar of the Treasury Regulations upheld, the 
limit of her recovery would be those bonds then in being and then 
present within the safe deposit box. When decedent stated “Now 
you have as much as I have” (Tr. 8) there was no implication that 
she meant “Now, when I die you will have all of this’. 


In Murray v. Gadsden, this Court noted: 


“The requisites of a valid gift inter vivos are delivery, 
intention on the part of the donor to make a gift, and | 
absolute disposition of the subject of the gift. (Cita- | 
tions omitted.) In Lee v. Lee, 1925, 55 App. D.C. , 
344, 5 F.2d 767, we held an unqualified declaration | ee 
of gift to be ineffective because the agreement by | 
which the subject of the gift (a trunk with valuable | 
contents) was deposited with the trust company per- | 
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mitted withdrawal either by the donor or the donees. 
This retention of dominance by the donor was held 
to defeat the gift.” 


91 U.S. App. D.C. 38. 49, 197 F.2d 194, 205 (1952). 


It appears beyond question that the law of the District of 
Columbia as it has developed with respect to gifts inter vivos has 


always contemplated either actual or constructive delivery of some- 

thing in existence to a donee or to a third person as donee. The 
requirement of the donor parting with possession is not in futuro 

but in praesenti, and without alleging that the gift was made in 

praesenti appellant has no standing whatscever. Murray v. Gadsden, 
supra: Conlon y. Turley, 56 App. D.C. 65, 96, 10 F.2d 890, 891 

(1926); Lust v. Miller, 55 App. D.C. 217, 219, 4 F.2d 293, 295 
(1925), and Lee v. Lee, 55 App. D.C. 344, 5 F.2d 767 (1925). 
Appellant must make an election, either she must allege that the 
transaction of August 28, 1953 was a gift causa mortis of all bonds 
or that it was an inter vivos gift and was limited to the bonds then 
in being. She cannot have the best of both situations. 


The rule in other jurisdictions is the same, namely, there is not 
and cannot be the requisite delivery until the subject matter of the 
gift comes into existence. This is true whether the gift be crops, 
Boyett v. Potter, 80 Ala. 476, 2 So. 534, 536 (1887); money, Butler 
vy. Scofield. 4 J.J. Marshall (Ky.) 139, 20 Am. Dec. 211 (1830); 
furniture, Humphrey v. Ogden, 53 Colo. 309, 125 P. 110, 111 
(1912), or a checking account, Betker v. Ide, 335 Mich. 291, 
55 N.W.2d 835 (1952). In addition there is no evidence as to the 
contents of Olivia Himmelfarb’s safe deposit box on August 28, 
1953. (Tr. 21) If there was a symbolic delivery of anything, the 
appellant has not shown what it was. 
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il 


THERE IS INSUFFICIENT EVIDENCE IN THIS RECORD TO 
SUPPORT THE FINDING BY THE TRIAL COURT THAT DECE- 
DENT MADE A COMPLETED GIFT OF ANY OF THE BONDS. 


Appellant has a heavy burden to carry in order to prevail with 
respect to the gift of any bonds. This burden has been stated by 
this Court to be: 


“To prevail, appellant must show a clear and unmis- 
takable intention on the part of her husband to make 
an absolute and irrevocable transfer of the property 
in question from himself to her, and there must be 
delivery of the subject-matter of the gift; in other 
words, the evidence must show that her husband 
parted not only with possession, but with dominion 
over and control of the property so delivered. Cham- 
bers v. McCreery (C.C.A. 4th) 106 F. 364, 368, | 
Rosenwald v. Commissioner (C.C.A. 7th) 33 F.(2d) ; 
423, 426. Or, as put by the Supreme Court of Illinois 
in People v. Csontos, 275 Ill. 402, 406, 114.N.E. 123, | 
124: ‘It is essential to such a gift that it be absolute | 
and irrevocable; that the giver part with all present |, 
and future dominion over the property given; that | 
the gift go into effect at once and not at some future | 
time; that there be a delivery of the thing given to the 
donee; and that there be such a change of possession : 
as to put it out of the power of the giver to repossess 
himself of the thing given.” 


Casey v. Topliffe, 65 App. D.C. 100, 101, 80 F.2d 543, 544 (1935). 


While appellant may prove delivery through the donor’s placing 
the property in the hands of a third party bailee or through con- 
structive delivery of a safe deposit box key, the appellant must 
prove that the decedent intended to absolutely and irrevocably divest 
herself of title, dominion and control at the very time she made the 
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gift. Lee v. Lee, supra. Here, the transaction was not completed 
during Olivia Himmelfarb’s lifetime—even if Mrs. Cohen had had the 
bonds in her exclusive possession, she would have lacked control 
over the disposition of them until such time as Olivia Himmelfarb 
complied with the Treasury Regulations. As this Court noted “it is 
settled law that before a gift can be regarded as complete and passing 
absolute title to the property, there must be an unqualified delivery 
of possession”. Lee v. Lee, supra at 345. In this case the delivery 
of possession was qualified both by the retained physical control of 
the bonds and the retained power to refuse to execute the treasury 
forms required to change the designation of owner. See Brown v. 
Vinson, supra. 


The frailty of appellant’s case is demonstrated by a single ques- 
tion: had appellant predeceased Olivia Himmelfarb, would these 
bonds have been included in appellant’s estate? The answer plainly 
is “no”, and without an affirmative answer appellant’s case fails. 


CONCLUSION 


Both for the reason stated by the court below and for the 
reasons stated herein, the judgment below was correct and should be 
affirmed. 


Respectfully submitted, 


Stanley Klavan 

Paul H. Mannes 
22 West Jefferson Street 
Rockville, Maryland 20850 


Attorneys for Appellees 


ADDENDUM 


United States Treasury Department Regulations Governing 
United States Savings Bonds, Departmental Circular No. 530: | 


A. Sixth Revision, February 13, 1945 


Subpart D-LIMITATION ON TRANSFER 
AND JUDICIAL PROCEEDINGS 


Sec. 315.11. Not transferable.—Savings bonds are not transfera- 
ble and are payable only to the owners named thereon, except in 
case of the disability or death of the owner, authorized reissue, :OF as 
otherwise specifically provided in this Subpart, but in any event 
only in accordance with the provisions of these regulations. A 
savings bond may not be hypothecated or pledged as collateral for a 
loan or used as security for the performance of an obligation, except 
as provided in Section 315.12. 

* * * 

Sec. 315.13. Judicial proceedings (judgment creditors, trustees 
in bankruptcy, receivers of insolvents’ estates and conflicting claim- 
ants).—A claim against an owner or coowner of a savings bond and 
conflicting claims as to ownership of or interest in such bond as 
between coowners or the registered owner and a designated benefici- 
ary, will be recognized when established by valid judicial proceedings 
and payment or reissue will be made, upon presentation and surren- 
der of the bond, except as follows: 

(1) No such proceedings will be recognized if they woula 
give effect to an attempted voluntary transfer inter vivos of 
the bond or would defeat or impair the rights of survivorship 


conferred by these regulations upon a surviving coowner or 
beneficiary. 
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Subpart K-SINGLE NAME-—ADDITION OF COOWNER, ETC. 


Sec. 315.43. Payment or reissue.—A savings bond registered in 
the name of one person in his own right without a coowner or 
beneficiary, or to which one person is entitled in his own right 
under these regulations, will be paid to such person during his life- 
time upon a duly executed request for payment. Upon the death of 
the owner, such bond, if not previously redeemed, will be considered 
as belonging to his estate and will be paid or reissued accordingly. 
(See Subpart N.) 


Sec. 315.44. Reissue for certain purposes.—A savings bond regis- 
tered in the name of one person in his own right, or to which one 
person is shown to be entitled in his own right under these regula- 
tions, may be reissued, upon appropriate request, for the following 
purposes: 

(a) Addition of a coowner.—Reissue in the name of the owner 
with that of another natural person as coowner. Bonds reissued in 
accordance with this subsection upon request of the original owner 
will be considered for the purposes of computation of holdings 
under Subpart C: of these regulations as originally issued in both 
names, and no reissue will be effective which results in any one per- 
son holding bonds in excess of the established limit for the series to 
which the bonds belong. Requests for reissue under this subsection 
should be made on Form PD 1787. 

(b) Addition of a beneficiary. —Reissue in the name of the owner 
with that of another natural person as designated beneficiary. 
Requests for reissue under the provisions of this subsection should 
be made on Form PD 1787. 

(c) A trustee of a living trust.—Reissue in the name of a trustee 
of a living trust created by the owner for his benefit, in whole or in 
part, during his lifetime, whether or not containing an absolute 
power of revocation in the grantor; but such reissue will be allowed 


17 


only in the case of bonds of those series which may be originally 
issued in the name of a trustee. Requests for reissue under this sub- 
section should be made on Form PF 1851. 


Subpart N-DECEASED OWNERS 


Sec. 315.47. Payment or reissue on death of owner.—Upon the 
death of the owner of a savings bond who was not survived by a 
coowner or designated beneficiary and who had not during his life- 
time presented and surrendered the bond to a Federal Reserve Bank 
or the Treasury Department for an authorized reissue, the bond will 
be considered as belonging to his estate and will be paid or reissued 
accordingly, as hereinafter provided, except that reissue under the 
provisions of this Subpart will not be made to a creditor. In any 
case, reissue will be restricted to a form of registration permitted by 
the regulations in effect on the date of original issue of the bond, 
but the person entitled to the bond may hold it without change of 
registration and will have the right to payment before or at maturity. 
The provisions of this section shall also apply to savings bonds 
registered in the names of executors or administrators, except that 
proof of their appointment and qualification may not be required. 
Established forms for use in such cases and for requests for payment 
or reissue may be obtained from any Federal Reserve Bank or from 
the Treasury Department, Division of Loans and Currency, Merchan- 
dise Mart, Chicago 54, Illinois, and should be used in every instance. 


B. Seventh Revision, May 21, 1952 


Subpart D—LIMITATION ON TRANSFER 
AND JUDICIAL PROCEEDINGS 


Sec. 315.11. Not transferable.—Savings bonds are not transfera- 
ble and are payable only to the owners named thereon, except in 
case of the disability or death of the owner, authorized reissue, or as 
otherwise specifically provided in this Subpart, but in any event 
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only in accordance with the provisions of these regulations. A 
savings bond may not be hypothecated or pledged as collateral for a 
loan or used as security for the performance of an obligation, except 
as provided in Section 315.12. 

*x* * x 


Sec. 315.13. Judicial proceedings (judgment creditors, trustees 
in bankruptcy, receivers of insolvents’ estates and conflicting claim- 
ants)?—A claim against an owner or coowner of a savings bond and 
conflicting claims as to ownership of or interest in such bond as 
between coowners or the registered owner and a designated benefici- 
ary, will be recognized when established by valid judicial proceedings 
and payment or reissue will be made, upon presentation and surren- 
der of the bond, except as follows: 

(1) No such proceedings will be recognized if they would 
give effect to an attempted voluntary transfer inter vivos of 
the bond or would defeat or impair the rights of survivorship 
conferred by these regulations upon a surviving coowner or 
beneficiary. 


Subpart K-SINGLE NAME-ADDITION OF COOWNER, ETC. 


Sec. 315.43. Payment or reissue.—A savings bond registered in 
the name of one person in his own right without a coowner or 
beneficiary, or to which one person is entitled in his own right 
under these regulations, will be paid to such person during his life- 
time upon a duly executed request for payment. Upon the death of 
the owner, such bond, if not previously redeemed, will be considered 
as belonging to his estate and will be paid or reissued accordingly. 
(See Subpart N.) 


Sec. 315.44. Reissue for certain purposes.—A savings bond regis- 
tered in the name of one person in his own right, or to which one 
person is shown to be entitled in his own right under these regula- 
tions, may be reissued, upon appropriate request, for the following 
purposes: 
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(a) Addition of a coowner.—Reissue in the name of the owner 
with that of another natural person as coowner. Bonds reissued in 
accordance with this subsection upon request of the original owner 
will be considered for the purposes of computation of holdings 
under Subpart C of these regulations as originally issued in both 
names, and no reissue will be effective which results in any | one 
person holding bonds in excess of the established limit for the series 
to which the bonds belong. Requests for reissue under this subsec- 
tion should be made on Form PD 1787. | 

(b) Addition of a beneficiary. —Reissue in the name of the owner 
with that of another natural person as designated beneficiary. 
Requests for reissue under the provisions of this subsection should 
be made on Form PD 1787. | 

(c) A trustee of a living trust.—Reissue in the name of a trustee 
of a living trust created by the owner for his benefit, in whole or in 
part, during his lifetime, whether or not containing an absolute 
power of revocation in the grantor; but such reissue will be allowed 
only in the case of bonds of those series which may be originally 
issued in the name of a trustee. Requests for reissue under this 
subsection should be made on Form PD 1851. 


Subpart N-DECEASED OWNERS 


Sec. 315.47. Payment or reissue on death of owner. —Upon the 
death of the owner of a savings bond who was not survived’ by a 
coowner or designated beneficiary and who had not during his life- 
time presented and surrendered the bond to a Federal Reserve Bank 
or the Treasury Department for an authorized reissue, the bond will 
be considered as belonging to his estate and will be paid or reissued 
accordingly, as hereinafter provided, except that reissue under the 
provisions of this Subpart will not be made to a creditor. In any 
case, reissue will be restricted to a form of registration permitted by 
the regulations in effect on the date of original issue of the bond, 
but the person entitled to the bond may hold it without tance of 
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registration and will have the right to payment before or at maturity. 
The provisions of this section shall also apply to savings bonds 
registered in the names of executors or administrators, except that 
proof of their appointment and qualification may not be required. 
Established forms for use in such cases and for requests for payment 
or reissue may be obtained from any Federal Reserve Bank or from 
the Bureau of the Public Debt, Division of Loans and Currency, 536 
South Clark Street, Chicago 5, Illinois, and should be used in every 
instance. 


C. Eighth Revision, December 26, 1957 


Subpart D—LIMITATION ON TRANSFER OR PLEDGE 


Sec. 315.15. Limitation on transfer or pledge.—Savings bonds 
are not transferable and are payable only to the owners named 
thereon, except as specifically provided in these regulations, and then 
only in the manner and to the extent so provided. A savings bond 
may not be hypothecated, pledged as collateral, or used as security 
for the performance of an obligation, except as provided in Sec. 
315.16. 


Subpart E-LIMITATION ON JUDICIAL PROCEEDINGS— 
NO STOPPAGE OR CAVEATS PERMITTED 


Sec. 315.20. General.—No judicial determination will be recog- 
nized which would give effect to an attempted voluntary transfer 
inter vivos of a bond or would defeat or impair the rights of survi- 
vorship conferred by these regulations upon a surviving coowner or 
beneficiary, and all other provisions of this subpart are subject to 
this restriction. Otherwise, a claim against an owner or coowner of 
a savings bond and conflicting claims as to ownership of, or interest 
in, such bond as between coowners or between the registered owner 
and beneficiary will be recognized, when established by valid judicial 
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proceedings, upon presentation and surrender of the bond, but only 
as specifically provided in this subpart. 

Neither the Treasury Department nor any agency for the issue, 
reissue, or redemption of savings bonds will accept notices of adverse 
claims or of pending judicial proceedings or undertake to protect the 
interests of litigants who do not have possession of a bond. 


Subpart K-A NATURAL PERSON AS SOLE OWNER : 


Sec. 315.55. Payment.—A savings bond registered in the name 
of a natural person in his own right, without a coowner or benefici- 
ary, will be paid to him during his lifetime under Subpart H. Upon 
the death of the owner such bond will be considered as belonging to 
his estate and will be paid under Subpart N, except as otherwise 
provided in these regulations. 


Sec. 315.56. Reissue for certain purposes.—A savings bond ‘regis- 
tered in the name of a natural person in his own right may be 
reissued upon appropriate request by him (subject to the provisions 
of Sec. 315.54), upon presentation and surrender during his lifetime, 
for the following purposes: 

(a) Addition of a coowner or beneficiary.-To name another 
natural person as coowner or as beneficiary. Form PD 1787 strouid 
be used. 

(b) A trustee of a personal trust estate.—To name the trustee of 
a personal trust estate created by the owner. Form PD 1851 should 
be used. 

(c) Upon divorce or annulment.—To name as registered owner 
the other party to a divorce or annulment, occurring after issue of 
the bond. Form PD 1938 should be used. 3 

(d) Certain degrees of relationship.—To name as registered owner 
a person related to the owner in any of the degrees of relationship 
set forth in Sec. 315.60 (b) (1) (i), provided, however, that the 
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Treasury reserves the right to reject any application for reissue here- 
under as provided in that section. Form PD 1938 should be used. 


Subpart N-DECEASED OWNERS 


Sec. 315.70.' Payment or reissue on death of owner. 

(a) General. Upon the death of the owner of a savings bond who 
is not survived by a coowner or designated beneficiary and who had 
not during his lifetime presented and surrendered the bond for pay- 
ment or an authorized reissue, the bond will be considered as 
belonging to his estate and will be paid or reissued accordingly as 
hereinafter provided, except that reissue under this subpart will not 
be permitted if otherwise in conflict with these regulations. In such 
exceptional case the person entitled to the bond will have the right 
only: (1) to hold the bond without change in registration; (2) to 
receive payment of the redemption value of the bond at any time 
and. if the bond is a current income bond, to receive the interest as 
it becomes due, but if the person entitled is an alien who is a resi- 
dent of an area with respect to which the Treasury Department 
restricts or regulates the delivery of checks drawn against funds of 
the United States or any agency or instrumentality thereof, payment 
of the principal of and interest on the bond will not be made to 
such person until the restriction is removed. A creditor may obtain 
payment of a bond but not reissue. The provisions of this section 
shall also apply to savings bonds registered in the names of executors 
or administrators, except that proof of their appointment and quali- 
fication may not be required under (b) and (c). 


D. Ninth Revision, December 23, 1964 


Subpart D—LIMITATION ON TRANSFER OR PLEDGE 


Sec. 315.15. Limitation on transfer or pledge.—Savings bonds 
are not transferable and are payable only to the owners named 
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thereon, except as specifically provided in these regulations, and then 
only in the manner and to the extent so provided. A savings bond 
may not be hypothecated, pledged as collateral, or used as security 
for the performance of an obligation, except as provided in Sec. 
315.16. 


Subpart E-LIMITATION ON JUDICIAL PROCEEDINGS— 
NO STOPPAGE OR CAVEATS PERMITTED 
Sec. 315.20. General.—No judicial determination will be recog- 
nized which would give effect to an attempted voluntary transter 
inter vivos of a bond or would defeat or impair the rights of survi- 
vorship conferred by these regulations upon a surviving coowner or 
beneficiary, and all other provisions of this subpart are subjecti to 
this restriction. Otherwise, a claim against an owner or coowner of 
a savings bond and conflicting claims as to ownership of, or interest 
in, such bond as between coowners or between the registered owner 
and beneficiary will be recognized, when established by valid judicial 


proceedings, upon presentation and surrender of the bond, but only 
as specifically provided in this subpart. 

Neither the Treasury Department nor any agency for the issue, 
reissue, or redemption of savings bonds will accept notices of adverse 
claims or of pending judicial proceedings or undertake to protect the 
interests of litigants who do not have possession of a bond. 


Subpart L-NATURAL PERSON AS SOLE OWNER 


Sec. 315.55. Payment.—A savings bond registered in the name 
of a natural person in his own right, without a coowner or benefici- 
ary, will be paid to him during his lifetime under Subpart H. Upon 
the death of the owner such bond will be considered as belonging to 
his estate and will be paid under Subpart O, except as otherwise 
provided in these regulations. 
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Sec. 315.56. Reissue for certain purposes.—A savings bond regis- 
tered in the name of a natural person in his own right may be 
reissued upon appropriate request by him (subject to the provisions 
of Sec. 315.54), upon presentation and surrender during his lifetime, 
for the following purposes: 

(a) Addition of a coowner or beneficiary.-To name another 
natural person as coowner or as beneficiary. Form PD 1787 should 
be used. 

(b) Divorce or annulment.—To name as registered owner the 
other party to a divorce or annulment occurring after issue of the 
bond. Form PD 3360 should be used. 

(c) Certain degrees of relationship.—To name as registered owner 
a person related to the owner as provided in Sec. 315.61(a)(1)(i), 
with a beneficiary or coowner, if so desired. Form PD 3360 should 
be used. 

(d) Trustees.-To name the trustee of (1) a personal trust estate 
created by the owner, or (2) a personal trust estate created by other 
than the owner if a beneficiary of the trust and the owner are 
related as provided in Sec. 315.61(a)(1)(i). Form PD 1851 should 
be used. 


Subpart O-DECEASED OWNERS 


Sec. 315.70. General.—Upon the death of the owner of a savings 
bond who is not survived by a coowner or designated beneficiary 
and who had not during his lifetime presented and surrendered the 
bond for payment or an authorized reissue, the bond will be consid- 
ered as belonging to his estate and will be paid or reissued accordingly 
as hereinafter provided, except that reissue under this subpart will 
not be permitted if otherwise in conflict with these regulations. If 
the person entitled is an alien who is a resident of an area with 
respect to which the Treasury Department restricts or regulates the 
delivery of checks drawn against funds of the United States of 
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America or any agency or instrumentality thereof, payment of, and 
interest on, a bond will not be made so long as the restriction applies. 
A creditor is entitled only to payment of a bond to the extent of 
not more than his claim. 


REPLY BRIEF FOR APPELLANT 


IN THE 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


-No. 22,858 


SOPHIA H. COHEN, 
Appellant 


vs. 


HELEN MILLER, Executrix 
Of the Estate of Olivia Himmelfarb, et al, 


Appellees 


Milton Eisenberg 
1700 K Street, N. W. 
Washington, D.C. 20006 | 
Attorney for Appellant 


Of Counsel: 

STRASSER, SPIEGELBERG, FRIED, 
FRANK & KAMPELMAN 

1700 K Street, N. W. 

Washington, D.C. 20006 


United States Court of Appeals 


for the District or Columbia Circuit 


FRED Augey 1969 


Tattheon Wy enbaeus 


CLERK 


Introduction 


Te The Treasury Regulations Do Not Bar Recognition 
of the Decedent's Gift to Her Sister ....++- 


Il. The Requirement of Delivery Was Satisfied When 
the Bonds Were Deposited in the Jointly Held Safe 
Deposit Box 


The Gift Was Not Defeated by the Donor's Power 
to Withdraw the Subject Matter of the Gift During 
ja(Sellinkdyeuevse OOo oom ao Oo & DoD 050 


GONCLUSIONI <e) nolniotliciie a bxoimenreanersionaeliie: remien (nyo ei 
TABLE OF CASES 


Beaumont v. Beaumont 
152 Fed. 55 (3rd Cir. 1907)... 


Brown v. Navarre 


64 Ariz. 262, 169 P.2d 85 (1946) 


Burns v. Nolette 
83 N.H. 489, 144A.848 (1929)... .- A 9,10,11 


In re Chollar's Will 
200 Misc. 948, 107 NYS 2a 192 (1951) 


Curry v. U.S. 
F.2d , 69-1 U.S.T.C. $12, 596 


(6th Cir. April 11, TOGO) ecuemactatcileetaute deinen 


* District of Columbia v. Wilson 
94 U.S. App. D.C. 399, 216 F.2d 630 (1954). 


» * Free v. Bland 
369 U.S. 663 (1962). Ml tacel eS athalitlel del sete Mie, Hotlietie 


* 


* 


Garrett v. Keister, 
61 App. D.C., 25, 56 F.2d 909 (1932) . 


Graham v. Barnes 
259 Mass. 534, 156 N.E. 865 (1927)... 


Hammond v. Lummis 
106 Conn. 276, 137 A. 767 (1927) .. 


Hanks v. Hales 
17 Utah 2d 344, 411 P.2d 836 (1966) ..... 


Horowitz v. Fainberg 
126 U.S. App. D.C. 122, 374 F.2d 336 (1967) 


Imirie v. Imirie 
100 U.S. App. D.C. 371, 246 F.2d 652 (1957) 


In re Klarfield's Estate 
38 Misc. 26 688, 237 NYS 2d 424 (1963) 


Kleeman v. Sheridan 
75 Ariz. 311, 256 P.2d 553 (1953) 


Lilly v. Schmock 
297 Mich. 513, 298 N.W. 116 (1941) 


Limkins v. Protestant Episcopal Cathedral Foundation 
877 URS AppulDaC wos, le7or 2d so 7950) 


Marshall v. Felker 
156 Fla. 476, 23 So. 2d 555 (1945). ...... 


Matthew v. Moncrief 
77 U.S. App. D.C. 221, 135 F.2d 645 (1943)... 


Miller v. Avirom 
127 U.S. App. D.C. 24, 179 F.2d 40 (1949) 
Cert derna SoM See FGi esa. ot eee ie) iene jelliet torte 


Miller v. Buck 
271 F. Supp. 822 (W.D. Va. 1967) ....... 


Muir v. Gregory 
TOSERS OZ CAC Eo NOS aaa aes lo teiten lou leltoh 6 


Murray v. Gadsden 
91 U.S. App. D.C. 38, 197 F.2d 194 (1952) 


In re Neglia's Estate 
403 Pa. 464, 170 A.2d 357 (1961) 


Quigley v. Quigley 
66 App. D.C. 134, 85 F.2d 300 (OMIA 


Sawyer v. Matthews 
166 Va. 177, 184S.E. 238 (1936) 


Silverman v. McGinnes 
259 F.2d 731 (3rd Cir. 1958) ... 


Thomas v. Friedman 
194 Misc. 694, 87 NYS 2d 369 (1949). .... 


Tyler v. Suburban Trust Co. 
247 Md. 461, 231 A.2d 678 (1967) 


Wilt-v. Brokaw 
196 F.2d 69, 75 (7th Cir. 1952) 


Yiatchos v. Yiatchos 
376 U.S. 306 (1964). ... 


MISCELLANEOUS AUTHORITIES 


D.C. Code §§26-201, 202.......-.. 
Rule 52(a) Fed. Rules of Civ. Proc. 

54 Am. Jur. Trusts §219 

2 Am. Law of Property §6.4 .... 


Annotation, Delivery of Key to Safe Deposit Box 
Or Other Receptical as Sufficient to Consummate 
Gift of Contents, 127 A.L.R. 780, 781 


Annotation, Survivor's Rights to Contents of Safe 


Deposit Box Leased or Used Jointly With Another, 
14A.L.R. 2d 948, 951 


Bouvier's Law Dictionary, Dominium 


Brown, A Treatise on the Law of Personal Property 
9 C.J.S. Banks and Banking §286 
38 C.J.S. 2d Gifts §27 


38 C.J.S. Gifts §50 .. 


oe ee we © © ew 


* Cases or authorities chiefly relied upon are marked by asterisks. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,858 


SOPHIA H. COHEN, 
Appellant : 
Vv. 


HELEN MILLER, Executrix 
Of the Estate of Olivia Himmelfarb, et al. 


Appellees . 


REPLY BRIEF FOR APPELLANT 


Introduction 


The trial court found, after hearing evidence, that annanenes sister 
intended to and did make a valid inter vivos gift to appellant of a joint in- 
terest with right of survivorship in the contents ofa safe deposit box. The | 
court concluded, however, that the gift could not be enforced because the 
U.S. Savings Bonds found in the box had not been transferred in accordance 
with Treasury Regulations and relief was denied to appellant on this sole 
ground. Apparently uncertain of the trial court's reasoning, appellees now 


offer other arguments for thwarting the decedent's intent which either were 


not raised in the trial court or were raised and rejected. Appellant submits 
that a proper analysis of this case will demonstrate that there is nothing in 
either the applicable law or in the evidence which requires that appellant 


be deprived of the benefits which her deceased sister bestowed upon her. 


I 


THE TREASURY REGULATIONS DO NOT BAR RECOGNITION OF THE 
DECEDENT'S GIFT TO HER SISTER. 


Appellant's opening brief points out that under the law in this juris- 


diction, a gift of U.S. Savings Bonds may be given judicial recognition 
under the circumstances in this case without violating the Treasury Regu- 
lations. District of Columbia v. Wilson, 94 U.S. App. D.C. 399, 216 
F.2d 630 (1954). This is also the law in other jurisdictions. See, e.g., 
Silverman v. McGinnes, 259 F.2d 731 (3rd Cir. 1958); Marshall v. Felker, 
156 Fla. 476, 23 So. 2d 555 (1945); In re Neglia's Estate, 403 Pa. 464, 
170 A.2d 357 (1961); In re Klarfield's Estate, 38 Misc. 2d 688, 237 NYS 2d 
424 (1963). 

The recent case of Curry v. U.S.,__ F.2d_____, 69-1 USTC 
412,596 (6th Cir. April 11, 1969), relied upon in appellees’ brief makes 
clear that this is not the law in the Sixth Circuit. The court's opinion 
expressly disagrees with the reasoning and conclusion in Silverman v. 
McGinnes, supra, and declines to follow this precedent. The court's 


opinion does not cite District of Columbia v. Wilson, supra, but since 


the McGinnes case follows and relies upon the Wilson aoe it is apparent 
that the law in the Sixth Circuit differs from the law in this Circuit as well 
as in the Third Circuit. The Sixth Circuit does rely upon several State 
court decisions, including three in the Sixth Circuit, but it does not cite 
or distinguish contra State court cases such as Marshallv. Felker, supra. 
and In re Neglia's Estate, supra. : 

However, what is most significant about the Curry case is that it 
does not rely at all upon the Supreme Court's decision in Free v. Bland, 
369 U.S. 663 (1962). There is not the slightest support in the Curry opinion 
for appellees' argument that Free v. Bland overturned either the McGinnes 
case in the Third Circuit or the Wilson case in this Circuit. tt is apparent 
that even the Sixth Circuit does not regard Free v. Bland as relevant to the 
issues in this case. : 

Appellees’ brief does make it evident that there is a conflict in both 
State and Federal court decisions on the point at issue here. It is equally 
evident that that conflict was not resolved or even eoneaeres by the Supreme 
Court in Free v. Bland, supra. If anything, the dicta in that case and the 
holding in the subsequent case of Yiatchos v. Yiatchos, 376 U.S. 306 (1964), 
point in favor of the reasoning in this Circuit and the Third Circuit, as ex- 


plained in detail in appellant's opening brief. 


There is no support in any decision for appellees' suggestion that 


a trust will not be imposed on the proceeds of U.S. Savings Bonds except 


in cases of "fraud" and appellees’ brief appears to acknowledge that this 
contention is contrary to the Wilson, McGinnes and Marshall cases, Supra. 
See also, Inre Neglia's Estate, 403 Pa. 464, 170A.2d 357 (1961), in 
which the court states that: "Fraud...is not the only reason for awarding 
ownership of the proceeds of these bonds to someone other than the desig- 
nated co-owner. Where a valid gift by the decedent of the proceeds of 
such bonds has been proven...the court may direct the payment of the bond 
proceeds to someone other than the designated co-owner." Indeed, even 
the Yiatchos case states that: "It would seem obvious that the bonds may 
not be used as a device to deprive the widow of property rights which she 
enjoys under Washington law and which would not be transferable by her 
husband but for the survivorship provisions of the federal bonds." There 
is no substantial difference between this statement and the statement in 
Silverman v. McGinnes, supra, that "the regulations do not apply to in- 
dividual rights of persons who under the state law of property have become 


(Emphasis supplied.) See in general, 


equitably entitled to the proceeds.’ 


54 Am. Jur. Trusts §219. 

The Treasury Department always has taken the position that the 
Treasury Regulations absolutely bar judicial recognition of inter vivos 
transfers of U.S. Savings Bonds. But it is for the courts, not the Treasury 
Department, to finally determine the application of those regulations. That 
determination was made for this jurisdiction by this court in the Wilson 


case. The trial court was in error in refusing to follow this precedent. 


II 


THE REQUIREMENT OF DELIVERY WAS SATISFIED WHEN THE 
BONDS WERE DEPOSITED IN THE JOINTLY HELD SAFE DEPOSIT 
BOX. 


Appellees' contention that the gift was invalid as to any bonds 


delivered after the date of the joint ownership agreement was not presented 


in the trial court and no reason is suggested for its consideration on appeal. 


Under these circumstances, this court need not and should not pass upon 


the issue. Miller v. Avirom, 127 U.S. App. D.C. 24, 179 F.2d 40 (1949), 


cert. den., 339 U.S. 928. 

In any event, appellees' contention is unpersuasive as well as 
untimely. First of all, while it is true that delivery is one of the requisites 
of a valid gift (inter vivos or causa mortis), it is not true that such delivery 
must occur at the same moment as the declaration of the gift. As explained 
in 38 C.J.S. 2a Gifts §27: 

"Although delivery is essential to the validity of a gift, 

it need not be simultaneous with the words of the gift, but 
may either precede or follow them. If it precedes the words 
of the gift, so that the property is already in the possession 
of the donee, then...no new delivery is necessary. If it suc- 
ceeds such words, it makes perfect that which was before in- 
choate. Delivery may follow at any time before the death of 
the donor and before he revokes the gift. However, to be ef- 
fective delivery must be made during the donor's lifetime." 

This principle is supported by numerous Beciionse In Sawyer v. 


Matthews, 166 Va. 177, 184 S.E. 238 (1936), it was contended that a gift 


of the contents of a safe deposit box was void because the box was empty 


at the moment the deed of gift was executed. The court held that this did 

not void a gift of securities thereafter placed in the box. In Muir v. Gregory, 
168 Fed. 641 (2d Cir. 1909), the donee came into possession of bonds ina 
safe deposit box at varying times efter the declaration of the gift. The 

court held that it was immaterial whether the bonds were delivered "at once" 
or not for "a considerable time” and that the gift would be complete whenever 


the bonds came into the possession of the donee. See also, Hammond v. 


Lummis, 106 Conn. 276, 137 A. 767 (1927); In re Chollar's Will, 200 Misc. 


948, 107 NYS 2d 192 (1951); Thomas v. Friedman, 194 Misc. 694, 87 NYS 
2d 369 (1949). 

Secondly, the gift in this case was not a gift of specific bonds, but 
a gift of the contents of the safe deposit box. The trial judge found that 
the donor intended to make the donee a joint owner of those contents with 
right of survivorship. The question of intent was the only factual question 
in the case and its resolution in favor of appellant by the trial court should 
dispose of any issue now sought to be raised as to appellant's survivorship 
rights. 

Finally, it has been recognized that the use of joint bank accounts 
and joint safe deposit boxes as methods for transferring property by gift is 
a relatively new development. As will be discussed in more detail under 
Ill, infra, many courts and commentators have warned against efforts to 


stifle these modern devices "with the contaminating dust of feudal land 


policy." Annotation, Survivor's Rights to Contents of Safe Deposit Box 


Leased or Used Jointly With Another, 14A.L.R, 2d 948, 951. The typical 


joint account is not fixed and definite in amount or content. There are de- 
posits and withdrawals, additions and subtractions. All the additions may 
be made by one owner and the subtractions by the other, or both may par- 
ticipate in each and every transaction. There is no sound reason of law or 
policy why parties should not be permitted to utilize and dispose of their 
property in this manner if they see fit to so do, and if, as in this case, the 


intent is clear, the courts have respected the arrangements which have been 
| 


made, * 


* The general rules are summarized as follows in 38 C.J. 5 Gifts §50: 
“Where a person deposits money in a bank to the credit of himself and another, 
and payable to the order of either or the survivor of them, with the intention 
of making a gift, such deposit vests in the donee a joint interest with the 
depositor in the fund, and on the death of the depositor the survivor is en- 
titled to the amount then on deposit. The controlling question always hinges 
on whether the owner of the money intended to make a gift, or whether the 
account was entered in joint form for other purposes .***The gift is not de- 
feated by the fact that by the terms of the deposit the enjoyment thereof is 
postponed until after the death of the depositor, and the right of the deposi- 
tor to withdraw the deposit at any time before his death is not inconsistent 
with the passing of a present interest, and neither is the intention of the 
donor that if he should survive the donee he should take all of the fund then 
left." See also, 9 C.J.S. Banks and Banking §286: “Contracts! providing 
that payment of a joint bank account shall be made to either or ithe sur- 
vivor are valid and supported by a valuable consideration.... The survi- 
vor's right to withdraw the balance is scones in praesenti and is irrevo- 
cable after the death of the other depositor.’ 


Il 
THE GIFT WAS NOT DEFEATED BY THE DONOR'S POWER TO WITH- 
DRAW THE SUBJECT MATTER OF THE GIFT DURING HER LIFETIME. 

It is now also established that if the intent is clear, a gift ofa 
joint interest in property with right of survivorship will be upheld despite 
the power of the donor to withdraw during his lifetime. * The controlling 
principle was set forth in Imirie v. Imirie, 100 U.S. App. D.C. 371, 246 
F.2d 652 (1957), in which this court, after analyzing the precedents in the 
District of Columbia, stated: 

" [W]e do not read those cases as holding any right of 
survivorship in a joint account is automatically defeated if the 
donating party retains a power to withdraw during his lifetime. 

Nor do we read them as holding that any document purporting to 

create a right of survivorship in a joint account is necessarily 

testamentary in character. On the contrary, we think that if the 

intent of the donor of the joint account to create a right of sur- 

vivorship is clear, and no principle of public policy is violated 

by recognizing the right in the particular case, the right should 

be recognized." 

Similarly, in Tyler v. Suburban Trust Co., 247 Md. 461, 231A.2d 678 
(1967), the Maryland Court of Appeals, applying District of Columbia law, 
upheld a gift of a joint interest with right of survivorship ina donor's savings 


account. The court's opinion contains a full discussion of the District of - 


Columbia cases and concludes as follows: 


a 


¥ See in general, Garrett v. Keister, 61 App. D.C., 25, 56 F.2d 909 (1932); 
Quigley v. Quigley, 66 App. D.C., 134, 85 F.2d 300 (1936); Imirie v. Imirie, 
U.S. App. D.C. 371, 246 F.2d 652 (1957); Horowitz v. Fainberg, 126 U.S. 
App. D.C. 122, 374 F.2d 336 (1967); Tyler v. Suburban Trust Co., 247 Mid. 
461, 231 A.2d 678 (1967); Miller v. Buck, 271 F. Supp. 822 (W.D. Va. 1967). 
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"In applying the law of the District of Columbia, as we con- 
strue it to be, we believe that the core of the matter with regard 
to joint accounts with right of survivorship is Whether sufficient 
evidence exists to prove the intent on the part of the donot of 
the joint bank account to establish survivorship to the account 
in the donee. [Citing cases.] If the intention of the donor of 
the joint account to create the right of survivorship is clear, it 
is our belief that the courts of the District of Columbia will ef- 
fect the implementation of such an intent, unless by so doing a 
violation of public policy results." 


The "power" of the donor of a joint account to withdraw during his 


lifetime and the requirement that a donor divest himself of title, dominion 


and control over the subject matter of a gift, has been reconciled in numerous 


decisions. See in general, Brown, A Treatise on the Law of Personal Property 


§65. One of the most edifying opinions on this point was rendered in the case 


of Burns v. Nolette, 83 N.H. 489, 144A. 848 (1929). * The opinion notes 


“ee While the Burns case involves a joint bank account, the Same reasoning 
has been applied to joint safe deposit boxes. In Beaumont v. Beaumont, 

152 Fed. 55 (3rd Cir. 1907), the court states: "If it be contended, as itis, 
that the retention of a key to the deposit box by Lucius [the donor], with the 
right to resort to it for the purpose of getting the coupons, was such a reten- 
tion of control and possession as would enable him to carry the bonds away, 
and was therefore inconsistent with the idea of a gift of the same, it might 
be replied that the donee had the same possession and control, and the same 
power of taking away the subject-matter of the gift; and not only so--they 
had the rightful power to do so, as well as the physical opportunity. By 

the giving of the key of the box to his brothers, he evidenced his intention 
of making a gift in praesenti of the bonds themselves, and gave them im- 
mediate possession and control.... It is sufficient for the facts of this 

case to say that if a donor, with the clearly expressed intention of making 

a gift, makes an actual delivery into the hands of the donee, the fact that 
the donor has lawful access to the depository of the thing given does not 
invalidate the gift, if the donee has also the same access to said depository, 
and has such control over the thing given that he may remove jt at any time he 
chooses to do so." See also, Graham v. Barnes, 259 Mass. 534, 156 N.E. 
865 (1927); Lilly v. Schmock, 297 Mich. 513, 298 N.W. 116 (1941); An- 


notation, Survivor's Rights to Contents of Safe Deposit Box Leased or Used 
Jointly With Another, 14A.L.R. 2d 948. 


. 


that the "test" of a valid gift is whether there has been a transfer of title, 
possession and control over the property. The issue considered by the court 
is whether this test is met where the donor adds the donee's name toa 
savings account passbook with the intent "to pass to the [donee] a present 
right to draw upon the account, retaining a like right to herself during her 
life." The court, holding that this constitutes a completed gift inter vivos, 
explains: 
"The donee's present right is complete. He can draw from 

the account so long as funds remain. That right is what was 

given him. It might subsequently prove valueless, if the donor 

withdrew the whole deposit. But for what it was worth, it was a 

completed gift. No further act of the donor was required. No 

act of hers could defeat the right, although she might render it 

of no value. On the other hand, he could destroy her reserved 


right by a like proceeding." 


The Burns opinion characterizes the "technical difficulty" in holding 


that a gift of property is complete although the donor has the concurrent right 


to dispose of the property as a result of confounding the distinction between 
property and power. * In the language of the opinion: 


"This jus disponendi is not title, but a mere power, which 
may or may not be exercised. The title of each of these payees 
was therefore good, being only subject to be substantially de- 
feated by the exercise of the power possessed by the other. 

The title which is subject to such a power is a vested interest." 


—— 


te The term "dominium," which frequently is used in gift cases, has a 
special meaning in the law. It consists of three principal elements, the 
right to-use, the right to enjoy, and the right to dispose of the thing, to 

the exclusion of every other person. "These three elements, usus, fructus, 
abusus, when united in the same person, constitute the dominium." Bouvier's 
Law Dictionary, Dominium. Obviously, the decedent surrendered her exclu- 
sive “dominium" over the contents of the safe deposit box after her gift to 
appellant. 
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On a somewhat related point, the Burns case also rejects the argument 
that a joint interest in personalty, with a right of Senyivousion can only be 
created “when the four unities, required for joint tenancies in realty, are 
present." It points out that "the ideas upon this subject were fruits of the 
feudal system"; that the "estate of joint tenancy presents some of the most 
artificial rules of the ancient common law"; and that "these ancien: ideas 
ought not to be extended." In the words of the court: "A Sortarance of 
personal property should be given the effect intended by the parties. Hes 1G: 
the intent to create a right of survivorship is expressed, it is to be given 
effect." : 

In this respect, the Burns decision is in accord with the rile of law 
adopted in a majority of the state courts which “have held that the common 
law concept of the four unity essentials should give way to the intention of 


the parties and that a joint tenancy may be created by a conveyance from one 


to himself and another as joint tenants." Kleeman v. Sheridan, 75 Ariz. 311, 


256 P. 2d 553 (1953). As explained in Hanks v. Hales, 17 Utah 2d 344, 411 


P. 2d 836 (1966): 


"As part of their attack on these accounts the plaintiffs ad- 
vance the argument that they do not possess the four unities of 
title, interest, time and possession, characteristic of ‘joint 
tenancies’ and of ‘estates by the entirety’ in real property at 
common law. Except for the fact that they are somewhat remote 
descendents, joint tenancy bank accounts in modern concept are 
not concerned with nor limited by those vestigial forms; and the 
unities mentioned are not essential to the validity of bank: ac- 
counts of this character." : 


In other cases, the same result has been reached on the grounds that 


the four unities are met by a donor's gift of a joint interest in property. 


-ll- 


In Brown v. Navarre, 64 Ariz. 262, 169 P. 2d 85 (1946), the donor initially 
rented a safe deposit box in his own name and thereafter amended the rental 
agreement to include the name of the donee as joint owner with right of sur- 
vivorship. Upon the death of the donor, a dispute arose between the donee 
and the donor’s heirs as to the ownership of the property in the box, the heirs 
claiming that the gift was void because the four unities of interest, title, 
time and possession did not exist. In a lengthy opinion, the court concludes 
that the unities were satisfied and upholds the gift. In the language of the 
opinion: "their interests were one and the same;...the interest commenced 
at the same time;...the property was held by one and the same undivided 
possession;...their joint ownership grew out of the written contract executed 
by both parties declaring joint ownership with right of survivorship and thus 
unequivocally established their joint ownership and intention.” 

It is apparent that the law is not hostile to the use of joint accounts by 
donors and donees. The decisions have properly emphasized that the critical 
question in such cases is the donative intent, but once that is established, 
there is no reluctance to enforce the donor's desires. Although occasionally 
the reasoning may "savor somewhat of scholatic logic," the “result reached 
is eminently desirable." Brown, Op. cit. supra: "Toint deposits of this 
character are numberless and widely accepted as conferring the rights they 


purport to declare. To defeat them on technical grounds would be most un- 


fortunate." See also, 2 Am. Law of Property §6.4. 
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It must be emphasized that acceptance of appellees’ position in this 
case would invalidate all gifts of joint interests with right of sonvivorship 
by a donor-owner of the property. See Wilt v. Brokaw, 196 F.24 69, 75 
(7th Cir. 1952) in which the court points out that "of course if it were 
necessary to show in such a gift that the donor had relinquished ‘the right 


to draw on the account one could never create ownership by gift in a joint 


account." Appellees do not refer to any jurisdiction in which such a rule 


has been adopted or offer any reason for urging ‘such a backward step on the 
District of Columbia. Certainly, no such result is required by "common law." 
Cf. Limkins v. Protestant Episcopal Cathedral Foundation, 87 Gest App. D.C. 
351, 187 F.2d 357 (1950). And, it appears to be contrary to the only relevant 
statutes in the District of Columbia. See D.C. Code §§26-201 ena 202. 

The cases relied upon in appellees’ brief do not require aay such result. 
These cases all are readily distinguishable on their facts or involve absolute 
gifts rather than gifts of joint interests. None is authority for the proposition 
that gifts of a joint interest with right of survivorship will not be enforced 
where the intent of the donor is established. 

Appellees, to some extent, appear to be confusing rules of evidence with 
rules of law. It is true that the courts will not recognize rights of survivor- 
ship where the evidence of the intent of the donor does not satisfy the donee's 
burden of proof. Compare Murray v. Gadsden, 91 U.S. App. DCE 38, 197 
F.2d 194 (1952) (which held that parole evidence is admissible on the issue 


of intent) with Matthew v. Monerief, 77 U.S. App. D.C. 221, 135 F.2d 645 


(1943) (which held parole evidence inadmissible). In the present case, 
however, the trial court recognized that appellant had a heavy burden on 
this issue, but after hearing all the evidence, found that the requisite intent 
had been clearly established. It was established by the terms of the joint 
ownership agreement, by the circumstances surrounding its execution by 
the decedent and appellant, by the delivery to appellant of a key to the safe 
deposit box, and by the donor's expressions of intent. It cannot be seriously 
contended on the record in this case that the trial court's findings of fact 
were "clearly erroneous." Rule 52(a) of the Federal Rules of Civil Procedure. 
See in general, Annotation, Delivery of Key to Safe Deposit Box or Other 
Receptacle as Sufficient to Consummate Gift of Contents, 127 A.L.R. 780, 
781, which concludes that the courts "are almost unanimous in holding or 
assuming” that a gift of the contents of a safe deposit box may be consum- 
mated by delivery of the key thereto. 

Appellant has met her burden of proof. The donative intent in this case 


has been established. The legal objections relied upon to defeat that intent 


are insufficient. There is no basis in law or in fact for denying appellant's 


rights as the surviving owner of the contents of the safe deposit box. 


CONCLUSION 


For the reasons stated, the judgment of the District Court must be 


reserved with directions to enter judgment in favor of appellant. 


Milton Eisenberg 
1700 K Street, N. W. 
Washington, D.C. 20006 


s/ Milton Eisenberg | 


Attorney for Appellant 


Of Counsel: 


STRASSER, SPIEGELBERG, FRIED, 
FRANK & KAMPELMAN 
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[Caption Omitted in Printing] 
AMENDED COMPLAINT 
(For Declaratory and Injunctive Relief 
With Respect to Ownership of Sevings: Bonds) 
1. This is a civil action for declaratory and injunctive relief, the 
amount in controversy exceeds $10,000, and this Court has jurisdiction under 
D. C. Code § 11-521." 
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2. Plaintiff is an individual residing in Baltimore, Maryland. The 
defendant Helen Miller, a resident of Baltimore, Maryland, is Executrix of 
the estate of Olivia Himmelfarb, who died on January 3, 1967, leaving a Will 
which has been admitted to probate in this Court (Administration te 513-67). 
The defendant Jordan S. Himelfarb, a member of the District of Columbia bar 
with offices in hie District of Columbia, is attorney for the estate of Olivia 
Himme farb and custodian of the property of said estate. | : 

3. On March 14, 1950, Olivia Himmelfarb rented Safe Number 203 
in the Safe Deposit Vault of the Bank of Commerce and Savings of Washington, 
D.C. At that time, the safe was rented in Olivia Himmelfarb's sole name 
and no other person was given any interest in the contents thereof or soins 
access thereto. On September 17, 1951, Olivia Himmeliarb authprized her 


sister, Sophia H. Cohen, to have access to the contents of said safe by the 


addition of her name as signatory to the safe deposit rental agreement. A 


true copy of said rental agreement is designated as Exhibit 1 to this complaint 


and is incorporated herein by reference. 
4. OnJune 17, 1953, the deceased executed her Last will and 


Testament. The original is filed with the Probate Court, anda true copy 


2 


thereof is designated as Exhibit 2 to this complaint and ‘incor porated herein 


by reference. 
5. OnAugust 8, 1953, Olivia Himmelfarb and the plaintiff duly 
executed a written instrument which provided as follows: 


"The eee 

of Safe Nu 

Bank of Sen 

with benefit ne survivors 

either or any of us may ee access 
alone 


Said instrument was executed by Olivia Himmelfarb with the intent of making 


a gift to the plainti ‘oint tenancy in the contents of said safe with 
benefit of ae et A true copy of said instrument is designated as 
Exhibit 3 to this complaint and incorporated herein by reference. 

6. At the time said written instrument was executed, plaintifi was 
concerned about her financial security because of her separation from her 
husband and Olivia Himmelfarb eee of her sister's difficulties and wanted 
to assure her sister that she had nothing to be concerned about. 

Toko connection with the execution of said written instrument, 
Olivia Himmelfarb told the plaintiff that she was giving her the contents of 
the safe and stated to the plaintiff: "Here, you have now as much as I have." 
Olivia Himmelf arb also delivered a key to said safe to the plaintiff and the 
- plaintiff made known to her children the fact that she had a key to the safe 
and the location of the key. 

8. Olivia Himmelfarb was employed in Washington, D. C. from 
1940 until the date eahec death; she resided in Baltimore until 1949 at which 

: —— 
time she moved to Washington, D. C., and thereafter she continued to 


reside in Washington, D. C. until the date of her death. 


a 


3 Sera 
9. Olivia Himmelfarb was employed at the Government Printing 


Office and her office was located just opposite the Bank at which said safe 


was rented. 
10, The plaintiff Sophia H. Cohen/at all times resided in 

Baltimore, Maryland. : 
11. Sophia H. Cohen's relations with her sister, Olivia Himmelfarb, 


were very good; her sister visited her home in Baltimore frequently; her. 


sister had a room in her home, and her sister felt closer to her than to her 


other siblings. 


er ROG 


12, The plaintiff did not at any time relinquish, surrend 
abandon her interest in the contents of said safe. 


13. At the time of Olivia Himmelfarb's death on January 3, 1967, 


_ 
4 


’ said safe contained 314 United States Suances Bonds, Series E, having a 
face value of $12,950 and no other property or papers. A complete inventory 
of said Bonds is designated as Exhibit 4 to this complaint and incorporated 
herein by reference. : 

14, Upon the death of Olivia Himmelfarb on January 3, 1967, 
plaintiff as survivor became sole and absolute owner of said uL S. Savings 


Bonds. 


15. Following Olivia Himmelfarb's death, the defendant Jorden S. 


Himelfarb upon discovering the existence of the safe and the written instru- 


ment relating thereto, stated to the plaintiff, Sophia H. Cohen, that she was 


the surviving owner of the contents of the safe. 


16. On January 18, 1967, the plaintiff Sophia H. Cohen entered 


the safe, removed the contents thereof, and at the reauest of the defendant, 


4 
Jordan Himelfarb, turned over the contents to him for safe-keeping. Plaintiff 
thereafter requested return to her of the contents which request was refused 
by the defendants on the ground that said contents became part of the 
Estate of Olivia Himmelfarb upon her death. 
17. Shortly after Olivia Himmelfarb's death, there was discovered 
a paper writing dated October 6, 1963, relating to the location and disposition 
of Olivia Himmelfarb's property, which paper writing did not meet the statu- 
tory requirements of a valid codicil. A true copy of said paper writing is 
designated as Exhibit 5 to this complaint and incorporated herein by reference. 
18. If the defendants, or either of them, transfer, assign or in 


any manner dispose of said U. $. Savings Bonds or the proceeds thereof, to 


any person other than the plaintiff, plaintiff will suffer irreparable injury. 


WHEREFORE, plaintiff prays for a judgment as follows: 


t 


Q) Declaring that plaintiff is the sole and absolute owner of the 
contents of said safe consisting of the aforesaid U. S. Savings Bonds, and 
that the same are not a part of the Estate of Olivia Himmelfarb; 

(2) Enjoining the defendants, and each of them, from in any manner 


transferring, assigning or disposing of said U. S. Savings Bonds, or the 


proceeds thereof, to any person other than the plaintiff, and directing the 


defendants to deliver said U. S. Savings Bonds or the proceeds thereof to 


the plaintiff; 


_Milton Eisenberg : J Plaintiff 

Attorney for Plaintiff : : : 
: : [Jurat Omitted in Printing] 

[Certificate of Service Omitted in Printing] 
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SSuER 0 3 TO AMENDED COMPLAINE 


mes now the ts, Helen Mater, Executrix of the 
Estate of Olivia Himmelfard, decea sed, and Jord tan S. Himelfarb, 
y and through their attorney, G,. Joseph Cooley, and in an 
‘Amended Answer to the Amended Complaint state as follows: , 
“lL. Defendants admit the allegations of the Anenéed Complaint 
except the allegations in the Amended Complaint in the following 
paragrapns: 
A. In paragraph 5, Defendants admit that the Plaintiff 
duly executed a written instrument on August 8, 1953, with the 
deceased, Olivia Himmelfarb; but they deny that saic instrument 


was executed by Olivia Himmelfarb with the intent of making & 


gift to the Plaintiff of a joint tenancy in the contents of the 


said safe with benefit of survivorship. 
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B. Defendants deny paragraph le, as the Plaintafr had no 


interest in the centents of the safe deposit box. 


C. Defendants deny that the deceased, Olivia Him SESE 


did intend or ever make a valid gilt inter vivos to the Plaintiff 
on August 28, 1953, or any other time thereafter, of the contents 
of Safe No. 203 in the Safe Deposit Vault of the Bank of 
Comherce, Washington, D., C., now known as a branch of the 


Savings and Trust Company. 
WHEREFORE, Defendants pray for the following relief: 


smissed with prejudice. 


i 


1. The amended Complaint be 4 


2, That the Savings Bonds in question be declared an 


or the Estate. 


3. Such Seer relief as may be just and proper. 


Attorney, for helen 
Miller, Huecutrix of neers or 
Olivia Hime ae 
Himelfarb as Custodie af ‘property 
of the Est f ivia Himmeli 
910 - l/th 
Washington, 
fel: 2C6-U7i 


[Certificate of Service Omitted in Printing] 
[Caption Omitted in Printing] 
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éant Helen Hillex is the duly 


Execrtrix of “stobe of Olivia Himaclfaxb, whe died vanna 


cupacity as 
state of Clivie Himnclfac 
On August 28, 
Olivin Himueliaxcb, execute: writte crw constituting pic 
03 in the Safe 
.Beposit i a * Of Coxuaexce ; of Washington, 
D.C. with be & of susvivorshi initially keen 


: 


rented on Is ss livia Hireelfarb's.sole name, On 


1¢51, Glivia Nimmelfarb authorice 


chon, to have success to the contents 


ition of her name as signatory to the safe rental 


agreencnt. 
At the time the August 28, 1953 instrunent of joint ownership 
executed, Olivia Himmelfarb delivered a key to the safe deposit 
to the plaintiff. The aaceneas retained a key to the box for 
WM USE. 
At the tine offhivia Himaelfarb's death, the safe contained 
315 United States Savings Bonds, Serics E, having a face value of ns 
$12,950 and no other property. The plaintifZ, on January 18, 1567, 
entercdé the safe and removed the contents therefrom. At the re~ 


quest of the Gefendant, Joxdan S$. Himacliaxrb, she turned the bones 


. 


ation as ¢ ows 


tached hexeto fos 3 
and 2. Behibits l+zA and 1-R are Les of Geeciweents! exe 
AUGEHAX plar Liz and BOSE and wibit 2 is a het of 
whieh are the basis of thi. 


originals nese docunencs, : 
ence at the Lal i ¢ available, 


IE TAD TALS 


ATNTIE SY allo 
the key to the 
intention to make a | Lincs Fa joint ownersh 
the contents of i 2 23. of ee 
The sae inten’ 78 weesed at the tine 
N 
of the agreement on the 
On the basis of the foregoing, the pl 
Geclaratozy 


made a valid gift the plaintiff of a joint ownership with xigny 


of survivorship of the contents of the safe deposit box on the 


“eacis that upon Olivia Himwelfarb's death, because of her agreenens 


pexty of the pla 
surviving joint. owner and therefore the bonds did. not p: 
Olivia Himmelfarb's estate. 


She also secks a judgment enjoining defenéants from in any 


: 


manner transfexrxing, «s Signing ox disposing of the U.S. Savings 
Bonds which were in the’safe deposit <, ox the proceeds thereof, 


to any person othex than the plaintif£ eting | ‘the defon= 
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event, she secks an order that the bonds or pro- 
thereof be turned over or paid to her. 
GU DESENDAN’S deny that the deccased, Olivia Himmelsaxy, 
ever intended to make a valid inter vivos gift to the plaintiff 
ny time, of the contents of the safe 
wink: vault of the Bankn of Comncgce 
that on August 28, 15953, or any other aate, decedent Olivia Hirmnel~ "ff 
faxb, irrevocably exansferred the present legal title to said 
‘bonds to the intixf herein to the contents cz to the Safle Mo. 
in the safe deposit vault of the Bonk of Comnercea; deny that on 
any other cime, a delivery was ever nm 


in question; they assert that legal 


a 


title and beneficiary owmership vested in the estate of the decedent 


upon the passing of the Becoused and therefore Ds ask that the acetic: 


FURTHER STIPULATIONS 


The plaintiff will be the only witness for her side of the 


case. 
The parties agree to file with the Clerk of the Court and 
to mutually exchanye, on or before Noverber 8, 1968, a List of 
the names and addresses of any witnesses known to them, othe than 


cy 


those listed herein, including medical and expext witnesses, who 


have knowledge = of any aspect 
may be used at the trial. Impcachment 
cluded. 
Tne following m: 2 il idence Formal 
legal objecticns: 
Safe Depesit Box fo. 


[73 


Intrance : lated August 20, oe. 
Entrance sheets ¢ a January 29, 
Entrance tickets 
Record of access 

Oanuary 31st, +25 
Record of access 


>» 
August 1 


1 of Olivia Himmel faxb, 


: 


of Olivia HWinmelfarb. 


The Eweniner has counsel to come to the trial with 


the maximum cmount of ; ty to settle the case which will Se 
allowed them by theix peip 


TRIAL COW MSI s ; [$i ¥ J hi, - Le, : 


om re TR TE OTS 


ScattTTe 


7 poy T7 * 
PRETRIAL EAVES 


LS bits [ton Figen le. Counsel for Plaintiff | 
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ee 
Hilton Eiscuberg // 


US. G. fete Cecliy Counsel for Defendants 


eed 


G. Joseph Coolicy / 
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EXCERPT TRANSCRIPT OF PROCEEDINGS 
OK OK 


SOPHIA H. COHEN 


ras called as a witness by counsel for the plaintiff, was 


first duly sworn and testified as follows: 


DIREC? EXAMEN TION 
BY MR. EISENBERG: 
* * x 
Where do you live, Mrs. Cohen? 


I live in Baltimore, ‘Maryla nd. 


* kK 
Wa as Olivia Himmelfard your sister? 


Olivia was my sister. 
* ek 
Q Going back to 1950, do you know wnere your 
sister Olivia Himnelfarbd was residing? 
A ‘Yes, she Lived in Washington at that time. 
Q Was she employed in Washington? 
if Yes. 
Q Would you deseribe your relationship with 
> your sister in 19502 
Kh My eration with my sister has always been 
a good one, friendly and close. . 


Q . Bo you know where she was employed in 19502 


U.S. Préntine Office. 


* eK 


Q Did you heve occasion to visit your sister 


:in Washington during that period? 


Yes, I visited her. 

Q How often aid you visit? 

A. It is difficult to say how often. she was av 
my house most every week. . 

: . 

Your house in Baltimore? 
Yes. 
She would come ine to Baltimore? 
That's right. ~ 
Did she have any accomnotations in your home? 
She had a room in my home. 


% 


did she use that room on weekends when 
| 
She did, and she kept her clothes there. 
Did she have any other dwelling in Baltimore 
auring this period? 


A None at all. 
* OK OK 


Q Did you have any discussion with your sister 


in 1953 with regard to the safe deposit box? : 


A Yes. 
OF where did TOE have such a 
AL eA my home. 
_Q  _ Approximately when in 1953 did you have that 


dscussion? 


A This was in August, the iatter part! of August. 
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aid your sister tell you on that 
to her safe deposit box? 
My sister a me to sisn a card so that 
I could be a joint owner with her on the tox of 203 because 


of the difficulties I was having at this time in my own 


MR. KLAVAN: I 2c£, Your Honor to her - 
saying what ner sister felt. 

THE COURT: Well, now, you can't interrupt 
the answer. You can move to strike parts of it but you 
can't break up an answer. 

You may proceed. 

Sie Thank you. At this time may 
sister was avare of my difficulties and in order to alleviate 
my depression, said to me after signing this card, "Now you 
have as much as I have". 

s * * OK 
Q What were your difficulties at that time? 
A My difficulties wore with my married life, 
was very rocky at the time. 
Q Were you separated from your husband at the 
time? 
Yes, I was. 


. 


Were you concern about finances at the time? 


Very much con cerned. I had ro finances. 


Did you express that concern to your sister? 


29 
My sister knew it well. 
Did she comment upon it to you? 


Yes. | 
| 
What was the state.of your health at that 


period? 
The ate of my health was not the very best. 
Was your sister aware of that to your Inow- 
‘ledge? = rag os 


was very much 
she express a concern regarding your 


» she did. 
all of this -- 


COURT: She asked you to sign the written 
agreenent? 


WHE WITNESS: At the same time. 


BY NR. EISENBERG: 


Q Did she present you with a key to the safe 


deposit box at any time? 


A When she came to the house the following week. 


Q 


Did she make any statement on that occasion 
with regard to the contents of the safe deposit dOx? 
“A ‘Only to the effect that I now shared with 


her whatever it was in this box. 


30 
Q 


safe deposit box 
A No, I did not. 
Q Did you visit the safe deposit box with your 
sister on any occasion? 
Jith my sister I have visited it. 


Di@ you know what was in the safe deposit 


No, I did not. 


Did you ever, at any time abandon your interests 


A Never. 


@° “Is it truep=uMrs. Cohen, that in 1951, prior 


joint ownership card, you were made a joint signatory 


rental agreement? 


A Yes. 


THE COURT: 


* Oe 


I wonderif we can't agree upon the facts. 
In whose Heme was the box between September '51 and August '53? 
Can that be stipulated, gentlemen, because the pre-trial 
order is a bit ambiguous on that? : 
\ UR. KLAVAM: I think we do agree, Your Honor 


— 


on that point. I think we agree that on March 14, 1950 the 


aan 


box was orisinally opened in Olivia Himmelfarb's sole name; 


was excuted. 
Yes. But between September 
in 1951 and August 28, 1953, in whose name was the box? 
MR. EISENBERG : ze was in their joint nanies , 
Your Honor. 
MR. KLAVAN : Y in both ‘n«nes put we 


5 


agree that the only reason it was Sophia Cohen's name was 


to give her access for that time only, access. 

: THE COURT: T understand. There is a certain 
thing as having a safe deposit box eens in the nave of one 
ing ividual 4 th the right of access bo somebody else, 
the agent, or the box can be in the names of two indiv 
Now whén?: oe it, during that pete between "51 aud 
Can that be azreed upon? 

MR. EI : Vie agree that Gunton that 
period Sophia Cohen and Olivia Himmelfarb both had ac 


THE 


The box was in their joint 


mines but the ov mership during that period was solely in 


Olivia Himmelfarb. 


HR. KLAVAN: That is correct. 


* * OK 


BY ER. EIS 


Q ‘Did you receive a telephone call from the 


éfendnat, Jordan Himmelfarod following your sister's death? 


3 


A I called Jore 


Q 


a - a 5 
A WIth she two-week period after 


= 


ead which 


Q ‘Did you: acvise Jordan Himmelfarb the purpose 


of your call? 
A 'I have been making calls to hin. 


THE COU Now, what was the date of your 


‘ 


sister’s death? 
THE WITHESS: January 3ré, 1967. 
j x OK 
CROSS-EXAMINATION 
- "BY MR. KLAVAN: 

Q Mrs. Cohen, you did not know what wes in the 
ba on August 28, 1953, did you? 

& 


Q You Gid not know what wes in the box on January 


3, 1967, the date of your sister's death, did you? 
A No. 


Q You had never gone into that box, had you? 


A - No. 
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Q Did your sister say anything to you other 


than, "Now you have as much as I do"? | a 

A On occasions she, whon seeies to the house and 
she woulé be going back to Washington she would ask it I 
wished to put anything in to our box. That is the only 


references that w 


Q Did your 
will have as much as she had when she died? 
A. My sister didn't talk about dying. 


Q Did your sister ever say to you, "I'm giving 


you all my United States Savings Ponds"? 


» 
? 


as I have". 


A My sister said to me, "Now you have as ‘much 


Q L yours ever go into 
this safe deposit box? 

A No. 

Q Did you contribute anything 


piece of property which went into that safe deposit box? 
A No. 


. 


Q Mrs. Himmelfarbd, your sister always had a 


to the box, did she not? ‘ 


AK Yes. By 
Q Your sister was aluays self-supporting, 


she not? 


That's right. 
slere you working at the time? 
-THE WITHESS: No, sir. 
BY HR. KLAVAN: 
Did you ever pay rent on the box? 
No. 
ee 


Q irs. Conen, you had occasion to so to your 


Sister's apartment after her death, did you not? 


find amonm her effects a note? 


No. -I would like to find out exactly + 


you mean by that. I thought you said iImmediatel 


deat = 


XY will try to help you in one moment. 


THE COURT: Your sister lived in Washinston? 
THE ’ 
THE COURT: And she had an apartment in 


Washington? 


* OK 
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Q - rs. Cohen, I'm going to show you what; has 


been markea Defendant's Exhibit No. 1 and ask you if you 


recognize it? 


EISENBERG: Your Honor, I object to 


‘ 


COURT: You can't object to a question 
identify a document. The docur 


‘offered in evidence. If you odject to it wait 


4¢ 3s offered in evidence. He may not be able to 


“establish the identity for all you know. 


~ 


“DHE WITNESS: Yes, I know this. 


BY WR. KLAVAN: 

Will you tell the Court what that is?: 

This is a paper which was found after several 
s and myself went to the epartment of my sister after 


she BAd died and this is a not -- 


. n 
GHE COURT: I think you have answered the 


. 


question. 
BY MR. KLAVAN: 


Whose signature appears on that paper? 


Olivia Himmelfarb. 
And you recognize that? 


Yes. 
* OK OF 


On October 6, 1953 was your sister plannine 


Yes. 
Where was she planning to go? 
In '63 she was soing to Isreal 
* OK OK 
MR. KLAVAN: Your Honor, at this time I 
would like to offer into evidence Defendant's Exhibit No. l. 


THE COURT: Now, I will hear you, Mr. 


MR. EISENBERG: Your Honor, I object to 4t 
on the grounds the exhibit identified as Defendgant's Exhibit 
No. 1 -- 

That Exhibit, Your Jionor, 
is irrelevant. 
; 
COURT: “What is the ground of your 


objection? 


EISENBERG On grounds of irrelevancy and 
lack of materiality and lack of any probative weight. 
THE COURT: Very well. The fact that the 
Gocument lacks probative valu is not an objection of 
admissibility. Your objection is that it is not relevant. 
MR. EISENBERG: And also, Your EOnor, it is 
a self-serving statment on part of the donor and is admiss -- 


4 


inadmissible on that ground as well. It. ~-- 
E /a 
“PEE COURT: It is not self-serving statement 


so far as the plaintiff is concerned. Yt is not too legible 


so I am afraid it will take me a little time to read it. 


37 


MR. EISENBERG: Your Honor, for convicnce 
of the Court, Defendant's Exhibit 2 is typewritten copy of 
Defendant's Exhibit No. l. 


vs 
. THE COURT: Mr. Klavan, how is this document 
. of 3 1 


relevant to the issues of this case. It 4s really an 


attempt, an ineffective attempt to change a will. 
MR. KLAVAMN: Correct, Your Honor. As part 
. . ” 1 


of my easenZ will introduce the will also, but the second 


rezson for introducing this document at this time is to 


show intent. It states that"Sophia", I believe is the vord, 


"has access to my box. 


\ 
‘ 


to open this box. 


COURT: hic the right 


MR. KLAVAN: Yes, Your Honor, right 
tinquishea from ownership. 
THE COURT: I'm going to admit this. 
that limitéd purpose. 
; * oe Ok 
Q - Miss Cohen, would:¥ou tell the Court your 
sister's age at the date of her death? 
A Sixth-three. 
Q Your sister, ‘in addition to having 2 roon 
to stay at in your house also had a key to other people's 


houses in Baltimore, did she not? 


"A ; That I wouldn't mow. 
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Q Would you tell the Court whether your 


was @ close family? 


A No, it was not a close family. 


* OK 


MR. KLAVAN: x « x 
At this time, Your Honor, YT would like 


to introduce into evidence 25 Defendant's Exhibit 11, 


The purpose of offering these is to show the Court that 
each bond has a legend on it which makes it subject to the 


treasury remulations. 


counrT: These are the bonds? 

KLAVAN: Yes, Your HOnor. 
THE COURT: What exhibit number are you -- 
HE DEPUTY CLERK: Mumber 12, Your Honor. 


: THE COURT: Well, I will let Defendant's 


counsel retain custody of the exnibdht. 
: * OK OK 
MR. KLAVAN: 9 *** 
‘Your Honor, as Defendant's Exhibit le, 


I wonld like to introduce into evidence a copy of the will 


- 


timmelfarb which has been admitted 
to probate in this- Court and by the pretrial order we have a- 


greed that a copy can be used. I don't know if there is 


any. sustantive objection to it. 


* * 
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THE COURT: Very well. 


MR. KLAVAN: Your Honor, I wold also like - 


to offer into evidence the deposition of lr. Will Hy Ford of 


the National Savings and Trust Company by apgreement with 
‘ i R Ls : 


we 


counsel. The purpose of offering this deposition is merely 


to show that no one ever vent into this box other then 
Olivia Himmelfarb and all records of access are sipned by 


Olivia 
* Oe OK 
MR. KLAVAN: ~ The entire pase 3, Your Honor. 
* OK : 


THE COURT: I'm not going to admit, “Are 


you appearing here today in answer to subpoena". It makes 
m ney 

no difference how a witness eppears. In other words, I will 
M . > 


admit so much of phse:3 as precedes, “Are you appearing in 


- 


answer to a subpoena“. The other part identifies the 


witness. 
* OK OK 


MR. KLAVAY: Page 6, Your HOnor. 


* * 


KLAVAN: Page 7. 


COURT: No, no. 


i 
3 


KLAVAN: I'm sorry, Your Honor.. 
COURT: Which lines or which question? 
KLAVAN: Starting with the first ques 


“So 


COURT: Yes. HOw much of it. 


KLAVAN: Down.to the bottom through to 


> 


the last answer at the top. The next thing says,"Nr. Coley, 
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we don’t 


have to read that", up to the point where it says, 


tr. Coley", Your Fonor. 
* oe * 


MR. KLAVAN: Your Honor, I want page 7 to 
go throush the bottom and pick up on page oe. : 

WHE COURT: You mean from the bottom of page 

&, is that it? 

MR. KLAVAH: Yes, Your Honor. Page 9. 

PEE COURT: Now, just a moment while I'n 
reading this. 

MR. KLAVAN: Excuse me. 

(Brief pause) 


COURT: Page ¢ 


It's the entire page, Your 


Honor. 

COURT: Very well. Page 9 ends in 
sadlen of a sentence co 
MR. KLAVAN:. I would like Goce 


the first three lines on pame 10. That would te all I wish 


to offer on part of this denosition. 
* 


HR. FISENBERG: I would like to effer in 
evidence the remainder of page 10 beginning with “-. Goldman's 
question of Mr. Ford to the last answer appearin: »: page 10 

it wouls2be either made joint on Aur 


Just a moment. Very 


* * OK 
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MR. KLAVAN: Your HOnor, from the deposition 
of Sophia H. Cohen, taken June 14, 1967, I would ask Your 
Honor to read pase 18. i 

THE COURT: Whose deposition? 

MR. KLAVAR: Of the plaintiff, Your Honor, 
Sophia Cohen. 

COURT: Oh, cece ; : 
KLAVAN: I would ask Your Honoree read 
page 18, starting at the question at the middle of the page; 

"In anes wordés you are claiming just the 
bonds that have no designated beneficiaries?" | 

*s THE COURT: Well, I think, I conven the 
suggestion that for identifying who the witness is I think 
we have a question and rena on page four and the fist 


answer on page five. 

MR. KLAVAN: Thank you, Your HOnor. 

THE COURT: Now, nase 18. 

MR. KLAYVAN: ees Your Honor. 

THE COURT: . Beainning where? 

MR. KLAVAN: “Berinning in the migdle of the 
page, Your Honor, the question star-ing, in other words; 


through the bottom of page 18. 


: THE COURT: Oh, yes. But on pare 18 it 


just leaves a question. 
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KLAVAN: Ana the first 6 lin 


19, Your Honor. 


COURT: Oh, yes. 


MR. KLAVAN: > a 1 Your Honor. 


BY ER, COOLEY: 


Will you please state your full nane? 


Tiniwer? ary 
SIV LADO. 


viee president. 
* ok 


Q Mr.Ford, I show you Defendants' Exhibit No. 2 
identification. Can you identify that? 


A his is our record of access to the afe aeposit 


Which Je in the name of? Spiers 


A. In the name of Olivia Himnelfarb, co-renter with 


Sophia WH, COchen. 
Q What 


eee 
ott? 


are the dates? 


s on the record of 


and who signed 


Januery 32, *55, 


KRovenber 14, '57, Himuelfarb3; February 


That is Olivia Himmelfarb, isn't it? 


April 1, '59, 0. Himmelfarbs June 25, '59, 
vbs Haren 12, '60, 0. Himmeifarb3 February Ts 
farb; December 22, 'S1, 0, Himnmelfarb; December 
there is obviously an errer in here —— 
on this, It is an 
secuence Gate. 


Tt is the 2end, len! 


advancing about the llth, and TJ made a pencil note on- 
this one and nothing on this other one, (indicating). 


Letts sec 1C ros 1:08, They have two L2e:51's. 
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They must have nit the thing twic 
evidently trying t 
4t wouldn't have becn 1G out in three ninvtes. 
have been 
is the 


test one on here is December @2nd. 


lio, G show the name of 0. Himmelfard? 
That ia risht. 


Ko other name appea 
lr. Ford, I show you Defendants! Exhibit No. 7 
jon. Can you identify that? 


@ continuation of the record 


Can you give us_ 
and the signatures? 
August 24,.'63, Olivia Himmelifarb; February 


unelfarb3; December -23, '65, 


pe: 7 
Jenvery 


2¢ Toeoks ¢ tse ahve ols 


Jordan Wamnelfarb, attorney. 


Sugth -- 18 it? That's the tax 


2 


eg out 


s 
= 


Rily cle 


n 


£3. 


ua 
ra 
Le) 
QoQ 


e elinneountainiend© 
WRen was cnare 


Q 


you have been 


tha 


te 
wee 


for 


correct? 


zy 4- 


Let 


@erosit box No. 20 
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SOPHIA H. COHEN, 
* KOK 
EXAMMIATICN BY CCUNSEL FOR DEFENDANTS 
BY ER. 
Please 
foph3.a 
Where do you live, 
In Baltimore, 3102 
Q Are you the sane Sopohkia 
in Ghe case filed in the United 
Civil Action No. 1079-672 


- 


A. Yes. 


: Are you married, Mrs. Cohen? 


é KOK 
> 


o 


Q In other words, you are claiming just the bonds that 


have no designated beneficiaries2 
A That is correct, 
Q And you arte basing your claim on the conversation you 
had with the Geceased on August 28, 1953? : 
A By her statement. 
Q By her statement? 
A Thats right, that, Noy you have as much as I have. 
Q After that date there was no further conversation 
about the safe? 
A None whatsoever. 


@ = Until she dica? 


A Phat's correct. 


Q You 444n't discuss it with her and she dfdntt discuss 


&& with yous is that correct? 


* ok Ok 
———- 
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OPINION OF THE 
$2 


was a valid 


deceased sis t che document creating a joint ovner- 


ship of the savings cepesit tox with rich Perens 
a sufficient Ccocurnent to 
However, delivery is neces 
wes symbolic delivery of a 
circunsta 
| 
remulation of 
the Treasury rovernineg ans C se fovernment bonds, 


whieh were the contents 


Treasury Reeulations 


fal Gatemnination will be recopnited 


which would give of : an atternmted voluntary transfer 


inter vivos of é a qu6 ‘there lies in wheth 
tended for the vrotection of the 


ruie of property.) 


=. 


Free v. Eiand, 


369 U.S. 663, which held that t UL Ar 3 are part of the 


law of property soverning title to bonds and not merely intend- 


ed for the protection of the Treasury. 


Opinion that the subsequent 
ease : 3 at s, 376 U.S. 306, pees not detract 
from the holding Pree v. & but merely rules that a 
breach of trust mar not find refuge in the Treasury Ferulations 


Unger the circumstances, the 


reaches the coneclusior 


recover, 


savings deposit t pelons to the estate of Olivia Himnelfard. 


y will render a judmaent Gismissing the 
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